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PREFACE. 


THE  works  on  Mussalman  Law  in  the  English  language  are 
too  few  in  number  to  require  an  apology  for  the  publication 
<>f  a  new  book  on  the  subject.  But  a  brief  account  of 
the  origin  of  ''Institutes  of  Mussalman  Law"  may  not  be 
devoid  of  interest  to  the  public.  Those  of  my  readers  whose 
interests  in  law  or  politics  travel  beyond  the  boundaries  of 
India  may  remember  that  more  than  thirty  years  ago  the 
Reglement  Judiciaire  which  sanctioned  the  establishment  of 
Mixed  Tribunals  in  Egypt  for  the  purpose  of  dealing  with 
<|uesn<»is  arising  in  civil  suits  between  the  Egyptians  and  the 
subjects  of  the  Powers,  also  provided  for  the  publication  of 
the  laws  relating  to  the  personal  status  of  the  Egyptians.* 
Accordingly  the  Egyptian  Government  commissioned  a  Council 
of  the  leading  Uleinas  of  the  University  Mosque  of  Al-Azhar, 
the  greatest  seat  of  Islamic  learning,  to  prepare  under  the 
presidency  of  Kadri  Pacha,  a  Judge  of  the  Mixed  Tribunal 
of  Appeal  at  Alexandria,  a  Code  of  Mussalman  Law.  The 
result  of  their  labours  was  a  compendium  of  law  based  on 
Arabic  works  of  indisputable  authority  and  weight  which,  being 
translated  into  French  by  Kadri  Pacha,  under  the  name  of 

*  Article  36  of  the  Reylement  Judiciaire  runs  as  follows  :— "  II  (If.  Qowumemml 
lex  lots  relatives  an.  statut  personnel  <1fs  iluUff&n«*." 
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"  Droit  Musulman  du  statut  personnel,  et  des  successions  d'aj.res 
le  rite  Hanafite,  "  received  the  sanction  of  official  recognition  by 
the  Mixed  Tribunals  in  Egypt.* 

Many  years  ago  while  passing  through  Alexandria  on  my 
way  from  Europe  to  India,  I  met  Sir  John  (then  Mr.)  Scott, 
a  Judge  of  the  Mixed  Tribunal  of  Appeal  and  subsequently 
a  Judge  of  the  Bombay  High  Court,  who,  in  the  course  of 
an  interesting  interview,  drew  my  attention  to  the  excellent 
work  of  Kadri  Pacha  as  the  only  attempt  at  codification  of 
Mussalman  law,  which  had  the  merit  of  receiving  the  hallmark 
of  the  sanction  of  a  Mussalman  Government.  Later  on,  as 
Judge  of  the  Bombay  High  Court,  Mr.  Justice  Scott,  whilst 
deploring  the  difficulties  which  the  Indian  Judiciary  had  to 
contend  with  in  the  administration  of  Mussalman  Law,  urged 
me  to  write  a  treatise  on  the  lines  of  the  Code  of  Kadri  Pacha, 
adapted  to  the  needs  and  requirements  of  my  co-religionists  in 
India.  Circumstances,  however,  prevented  me  from  carrying 
out  immediately  the  suggestion  of  Sir  John  Scott.  A 
few  years  ago,  thinking  myself  in  a  better  position  to  do  so, 
I  wrote  to  Lord  Cromer  enquiring  whether  Kadri  Pacha's 
work  was  still  treated  as  an  authority  on  Mussalman  Law. 
His  Excellency,  after  consulting  the  legal  advisers  of  the 
Egyptian  Government,  very  kindly  wrote  to  inform  me  that 
"  the  work  in  question  was  an  undoubted  authority  on  Moslem 
Law."  Thereupon  I  began  to  work  on  the  lines  suggested 
by  the  late  Sir  John  Scott.  "  Institutes  of  Mussalman  Law  " 
may,  therefore,  be  regarded  as  a  work  which  owes  its  inspiration 
to,  and  is  mainly  based  on,  the  Droit  Musulman  of  Kadri  Pacha. 

*  See  remarks  of  Scott,  J.,  in  Abdul  Kadir  Haji  Mahomed  v.   C.   A.    Turner  (I.    I,.    H.,   !» 
Bom.,  1">S),  "  Institutes  of  Mnssalman  Law,"  p.  273. 
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Before,  however,  I  explain  the  plan  followed  by  me  in  the  following 
pages,  I  should  like  to  give  a  short  sketch  of  the  history 
and  position  of  Mussalman  Law  in  British  India. 

When  the  East  India  Company  undertook  the  administra- 
tion of  Bengal,  Warren  Hastings  in  1772  established  a  number 
of  Civil  Courts,  and  directed  that  in  all  civil  cases  Mussalmans 
were  to  be  governed  by  the  laws  of  the  Koran.  Mussalman  Law 
Officers  well  versed  in  Arabic  were,  consequently,  appointed  for  the 
purpose  of  expounding  the  laws  of  Islam.  This  state  of  things 
continued  until  the  abolition  of  these  Officers  in  1864.  That 
far-sighted  statesman  also  happily  conceived  the  idea  of  having 
some  of  the  standard  Arabic  books  on  Mussalman  Law 
translated  into  English.  Under  his  distinguished  patronage 
the  Hidayah,  the  Serajiah  and  the  Sharifiah  were  for  the 
first  time  made  accessible  to  English  readers.  Subsequently, 
after  nearly  half  a  century,  Mr.  Neil  Baillie  compiled  his 
"  Digest  of  Mahomedan  Law  "  from  translations  of  extracts  of 
the  Fatawa-i-Alamgiri,  the  celebrated  collection  of  law  cases 
compiled  under  the  auspices  of  Aurangzib  and  designated  after 
the  title  of  that  great  Emperor.  These  are  still  the  standard 
works  on  Mussalman  Law  for  the  use  of  Indian  Courts  and 
English  lawyers,  but  their  scope  and  extent  being  of  a  limited 
character  they  have  not  adequately  fulfilled  the  objects  with 
which  they  were  brought  out.  Thus,  it  is  that  through  no 
inherent  defect  in  the  system,  no  lack  or  paucity  of  materials 
in  the  original  Arabic,  the  laws  of  Islam,  enveloped  as  they  are, 
for  the  most  part,  in  the  ample  folds  of  medieval  tomes  written 
in  the  rich  and  exuberant  language  of  Arabia,  remain  a  hidden 
mystery  to  our  Judiciary  and  Executive,  as  well  as  to  the 
European  student  unacquainted  with  the  tongue  of  the  Prophet 
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of  Islam.  A  well-known  Anglo  Indian  writer  comments  on  the 
situation  as  follows  : 

"No  country  is  more  interested  than  ours  in  facilitating  a 
proper  course  of  study  of  the  Islamic  Law.  We  have  a  very 
large  Mahomedan  population  subject  to  our  rule  which  is 
passionately  attached  to  its  personal  law.  We  have  guaranteed 
that  all  matters  regarding  marriage,  inheritance,  and  caste,  and 
other  religious  usages  and  institutions,  affecting  Mahomedans, 
shall  be  governed  by  the  laws  and  usages  of  Mahomedans.  It 
behoves  us,  therefore,  as  a  nation  to  see  that  those  who  have  to 
administer  these  laws  have  facilities  afforded  to  them  of  studying 
the  same.  Something  was  no  doubt  done  in  the  earlier  days  of 
our  Government  in  India  to  discharge  this  imperative  duty. 
But  much  remains  to  be  accomplished  before  it  can  be 
justly  said  that  we  have  done  our  duty.  There  are  many 
important  books  on  Mahoinedan  Law  which  arc  removed 
from  the  cognizance  of  our  Courts  because  they  are  composed 
in  a  language  which  is  unknown — to  European  officers  at  all 
events  who  preside  over  them.  Surely,  some  efforts  might  be 
made  to  have  the  best  of  these  translated  by  competent  scholars." 

This  defect,  however,  is  remedied  by  the  fact  that  the  time- 
honoured  custom  of  interpreting  and  expounding  Islamic  Law  by 
a  direct  research  into  the  original  sources  contained  in  the 
voluminous  treatises  and  commentaries  in  Arabic  which  obtained 
during  the  Mussalman  rule  in  India,  and  which  obtains  to-day 
in  Turkey,  Egypt  and  Arabia,  is  still  in  some  measure  maintained 
in  British  India.  When  abstruse  and  intricate  questions  of 
Mussalman  Law  and  Jurisprudence  are  involved  in  a  case  before 
an  Indian  Court,  help  is  generally  sought  of  the  Maulavis  \crsed 
in  Arabic,  and  translations  aic  made  from  the  original  Arabic 
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authorities  for  the  particular  occasion  and  some  kind  of  solution 
is  effected.  But  this  mode  of  instructing  the  Bench  and  the  Bar 
involves  great  hardship  and  entails  much  trouble  and  expense 
on  the  litigants.  It  is  deplorable  that  the  condition  of  things  in 
India  does  not  favour  researches  into  Mussalman  Law,  or  its 
study  from  the  original  Arabic  sources  by  our  students,  and  such 
of  them-  as  have  devoted  themselves  specially  in  that  behalf, 
are  not,  as  M  rule,  called  upon  to  occupy  that  position  in  life 
to  which  their  learning  and  ability  entitle  them  and  where 
their  special  knowledge  of  the  subject  could  be  utilized  for  the 
benefit  of  the  public.  Such  a  situation,  it  is  needless  to  say, 
is  by  no  means  satisfactory  to  the  Mussalman  community  <>( 
India. 

\Vhile  the  Personal  Law  of  the  Mussalnians  was  being 
thus  administered  by  the  Indian  Courts,  Lord  Macaulay's 
Indian  Law  Commission  were  engaged  from  1833  in  formulating 
proposals  for  the  reform  of  Judicial  establishments,  Judicial 
procedure  and  law  of  India,  and  fully  after  twenty  years,  their 
recommendations  were  submitted  in  March  1854  to  Lord 
Romilly's  Royal  Commission,  for  examination  and  consideration. 
In  December  1855,  however,  the  Royal  Commission  submitted 
their  report,  in  which  among  other  things,  they  remarked  as 
follows  : 

"If  on  any  subject  embraced  in  the  new  body  of  law  it 
should  be  deemed  necessary  that  for  a  particular  class  of  persons 
or  for  a  particular  district  or  place  there  should  be  law  different 
from  the  general  law,  and  if  there  shall  be  no  particular 
and  cogent  objection  to  the  insertion  of  such  special  law  into 
the  proposed  body  of  law,  such  special  law,  we  think,  ought 
to  be  provided  in  that  way.  Hut  it  is  our  opinion  that  no  portion 
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either  of  the  Mahomedan  Law  or  of  the  Hindu  Law  ought  to  be 
enacted  as  such  in  any  form  by  a  British  Legislature.  Such 
Legislation,  we  think,  might  tend  to  obstruct  rather  than  to 
promote  the  gradual  progress  of  improvement  in  the  state  of 
the  population.  It  is  open  to  another  objection  too,  which  seems 
to  us  decisive.  The  Hindu  Law  and  the  Mahomedan  Law  derive 
their  authority  respectively  from  the  Hindu  and  the  Mahomedan 
religion.  It  follows  that,  as  a  British  Legislature  cannot  make 
Mahomedan  or  Hindu  religion,  so  neither  can  it  make  Mahom- 
edan or  Hindu  Law.  A  Code  of  Mahomedan  Law,  or  a  digest 
of  any  part  of  that  law,  if  it  were  enacted  as  such  by  the  Legis- 
lative Council  of  India,  would  not  be  entitled  to  be  regarded  by 
Mahomedans  as  very  law  itself,  but  merely  as  an  exposition  of 
law,  which  possibly  might  be  incorrect.  We  think  it  clear  that 
it  is  not  advisable  to  make  any  enactment  which  would  stand 
on  such  a  footing." 

The  labours  of  the  Indian  Law  Commissioners  resulted 
in  the  production  of  a  series  of  most  valuable  codes.  But  the 
question  of  the  extension  of  the  process  of  codification  to  Hindu 
or  Mussalman  Law  was  never  taken  up  seriously,  and  the 
opinion  expressed  by  Lord  Romilly's  Commission  remains 
unchallenged. 

Notwithstanding  the  immense  advantages  of  codification, 
the  Government  is  handicapped  by  the  consideration  that  any 
attempt  to  codify  Mussalman  Law  may  be  received  with  serious 
misgivings  by  the  general  body  of  the  Indian  Mussalmans  as 
an  encroachment  upon  their  religious  liberty.  How  far  it  would 
be  feasible  in  the  future  to  bring  about  a  general  agreement 
among  the  Indian  Mussalmans,  with  regard  to  the  codification 
of  their  Personal  Law,  by  the  pressure  of  practical  needs 
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or  other  causes  which  brought  into  existence  the  French 
Codes,  the  Italian  Codes,  and  the  German  Codes,*  it  is  indeed 
difficult  to  prognosticate. 

The  difficulties  which  beset  the  path  of  the  Government  in 
the  accomplishment  of  such  a  task  are  correctly  appreciated  by 
Sir  Courtenay  llbert.  In  his  admirable  work  on  the  Govern- 
ment of  India  he  remarks  : 

"  Those  difficulties  arise,  not  merely  from  tendency  of 
codification  to  stereotype  rules  which,  under  the  silent  influence 
of  social  and  political  forces,  are  in  process  of  change,  but  from 
the  natural  sensitiveness  of  Hindis  and  Mahomedans  about 
legislative  interference  with  matters  closely  touching  their 
religious  usages  and  observances,  and  from  the  impossibility  in 
many  cases  of  formulating  rules  in  any  shape  which  will  meet  with 
general  acceptance  ....  The  difficulty  begins  when  a  particular 
code  is  presented  in  a  concrete  form.  Even  in  the  case  of  such  a 
small  community  as  the  Khojahs,  who  have  contrived  to  combine 
adhesion  to  the  Mahomedan  creed  with  retention  of  certain 
Hindu  customs,  it  has,  up  to  this  time,  been  found  impossible  to 
frame  a  set  of  rules  of  inheritance  on  which  the  leaders  of  the  sect 
will  agree.  And  any  code  not  based  on  general  agreement 
would  either  cause  dangerous  discontent  or  remain  a  dead 
letter."! 

I  now  proceed  to  explain  the  scope,  arrangement  and  method 
of  the  present  work  and  to  indicate  its  sources. 

The  rite  of  Abu  Hanifah  is  the  State  religion  of  the 
Ottoman  Empire,  and  the  Mussalman  Law  as  interpreted  by 
him  is  the  same  all  the  world  over  wherever  followers  of  the 


*  See  "  The  Government,  of  India  "  bj'  Sir  Courtenay  llbert,  p.  340. 
t  See  Ibid,  p.  339. 
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great  Imam  are  to  be  found,  whether  in  Turkey,  Egypt,  Arabia 
or  Fndia.  I  have,  therefore,  based  my  work,  as  already  stated 
above,  mainly  on  Kadri  Pacha's  Mussalman  Code,  and  the  rules 
« >f  law  laid  down  in  the  different  Articles  have  been  carefully 
collated  with  the  original  Arabic  copy  supplied  to  me  by  the 
kindness  and  courtesy  of  Lord  Cromer.  Such  Arabic  commen- 
taries and  works  on  Mussalman  Law  as  have  become  recognized 
and  acknowledged  authorities  in  India,  by  virtue  of  their  authenti- 
•  •itv,  antiquity  or  the  erudition  of  their  authors,  I  have  utilized 
for  the  purpose  of  this  treatise.  Of  these  works  I  have  given  a 
-lim  i  history  in  the  Bibliography.  I  have  further  endeavoured 
to  trace  the  original  sources  of  every  rule  of  law  laid  down  in 
the  different  Articles  and  have  collected  the  corresponding 
original  Arabic  texts  in  the  Appendix,  Article  by  Article,  in  order 
to  enable  the  reader  to  go  direct  to  the  original  sources  without 
much  trouble  and  find  out  for  himself  the  true  and  correct  law. 
I  have  also  given  references  to  Baillie's  Digest  of  Mahoraedan 
Law,1  Hamilton's  English  translation  of  Hidayah,f  and  Mac- 
naghton's  Principles  of  Mahomedan  Law,^  for  the  purpose  of 
enabling  the  reader  immediately  to  see  how  those  authorities 
lay  down  the  same  principles  in  an  uncodified  form.  For  the 
benefit  of  those  of  my  readers  who  have  the  time  or  inclination 
to  make  a  further  research  into  the  rules  of  law  laid  down  in 
this  treatise,  I  have  given  references  to  two  admirable  modern 
works  relating  to  Kadri  Pacha's  Mussalman  Code,  viz.,  Monsieur 
Mug.  Clavel's  Commentaries  entitled  "  Droit  ]\in*uhn<in,  </// 
wiionnel  et  des  successions  d'apres  les  different*  rites  et 
futrticnlierement  d'apres  le  rite  Hanufite "  §  and  Professor 


*  London,  1865.          f  By  Standish  Grove  Grady,  London,  1870.         J  Cal.-ntra.  1S-_>f>. 

§  Paris,  1895. 
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Mahomed  Zaidu-nil-Ambani's  Commentaries  on  Al  Ahkam~u}- 
Shi/rid/i-fil  Ahwcdil-Shdksidh.*  I  have  also  collected  important 
decided  cases  in  the  Indian  Courts  and  the  Judicial  Committee 
of  the  Privy  Council,  from  1795  to  1906,  and  arranged  them 
under  the  different  Articles  in  order  to  enable  the  reader  to 
know  the  case-law  bearing  on  them.  Such  Acts  and  Statutes 
as  are  applicable  to  the  different  Articles,  have  also  been 
noted.  In  short,  the  object  I  have  in  view  is  to  bring  out 
a  handy  book  .on  Mussalman  Law  with  materials  already 
alluded  to,  so  that  the  minimum  of  labour  on  the  part  of  the 
student  may  yield  the  maximum  of  result  :  whilst  those  with 
more  time  and  patience  have  all  the  resources  at  their  disposal  for 
obtaining  a  fair  mastery  of  the  subject. 

I  also  desire  to  note  that  I  have  carefully  collected  the 
important  decided  cases  under  the  Shia  School  and  inserted  them 
in  their  proper  places,  in  orjier  to  enable  the  reader  to  see  the 
divergence  of  that  branch  of  law  from  the  Sunni  School. 

In  the  present  treatise,  among  other  things,  I  have  dealt 
with  the  law  relating  to  marriage,  dower  and  divorce,  the  law 
relating  to  children  including  paternity  and  filiation,  suckling, 
fosterage,  the  custody  of  children,  maintenance  of  parents  by 
their  children,  maintenance  of  relatives  other  than  ascendants 
and  descendants,  and  the  law  relating  to  Gifts,  Wills  and 
Executors.  With  the  rise  of  the  sun  of  learning  in  the  West 
and  of  Western  domination  over  the  East,  the  study  of  Oriental 
languages  in  India  has,  owing  to  various  causes,  fallen  into 
the  back-ground,  and  Indian  Mussalman  youths  are  not 
infrequently  obliged  to  learn  their  own  Personal  Law  in  English 
translations.  It  is  hoped  that  it  may  be  of  some  advantage 

*  Egypt,  1903. 
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to    them    to    have    a    full    and     comprehensive     exposition    of 
Mussalman   Law   based  on  the  original   Arabic    texts    carefully 
selected  for  their  benefit.     It  is   a  matter  of  common  knowledge 
that  in  every   well-regulated  Indian  Mussalman  household,   most 
of  the  rules  on  Mussalman  Law  are,  consciously  or  unconsciously, 
strictly  adhered  to,  although  seldom,  if  ever,  a  case  arising  out  of 
them     comes    up  before    a    Court    of    Justice.       An    intimate 
acquaintance,  therefore,  with  the    la\v  relating   to   the    reciprocal 
rights  and  duties  of  husband  and  wife,  of  parents  and  children, 
and     maintenance    of     relations,    are     of    supreme    importance. 
Mussalman    religion   and    law   are   bound    up    together  and  the 
Koran  itself  contains  a  great  code  of  rules  regulating  the  whole 
of  the  private  and  public  life  of    a    Mussalman.     As    religious 
training   and  moral  discipline  are  essential  for  the    formation    of 
character  of  a  Mussalman  youth,  it  is  equally  important  for  good 
government  and  good  citizenship  that  he  should   be  conversant 
with  the   true  principles   of  his    own    Law    either  through  the 
medium  of  Arabic  or  English. 

The  motive  of  many  a  crime  among  the  Indian  Mussalmans 
remains  unfathomed,  and  the  cause  of  many  a  life-long  hostility 
untraced,  for  want  of  familiarity  with  the  forces  which  influence 
&nd  dominate  the  life  of  a  Mussalman.  I,  therefore,  venture  to 
think  that  an  acquaintance  with  the  subject  dealt  with  in  this 
treatise  may  prove  useful  also  to  those  called  upon  to  undertake 
the  task  of  administering  justice  to  a  large  population  where 
Mussalmans  preponderate. 

I  have  included  the  chapter  on  Missing  Persons  in  this 
treatise,  which,  strictly  speaking,  does  not  belong  to  this  volume, 
as  I  desire  to  indicate  some  of  the  important  changes  which  have 
been  introduced  by  the  Indian  Evidence  Act.  It  was  understood 


PREFACE.  xv 

for  many  years  that  a  missing  person  could  not  be  held  to  be 
dead  under  Mussalman  Law  until  after  the  lapse  of  ninety  years 
from  his  birth,*  but  recent  decisions  on  the  subject  have  laid 
down  that  such  a  rule  of  law  was  one  of  evidence  only  and  fell 
within  the  purview  of  the  Indian  Evidence  Act.  I  am  inclined 
to  take  the  same  view  with  regard  to  the  period  of  gestation 
under  Mussalman  La\v,f  viz.,  that  it  is  only  a  rule  of  pre- 
sumption which  falls  within  the  scope  of  the  Indian  Evidence 
Act.  Thus  it  is  highly  important  to  draw  a  clear  distinction 
between  the  rules  of  substantive  Mussalman  Law  and  those 
which  purely  belong  to  the  province  of  adjective  Law.  The 
rules  of  Inheritance,  Wakf  and  Pre-emption  are  not  dealt  with 
here,  but  should  the  reception  of  the  present  work  be  suffi- 
ciently encouraging,  they  may  form  the  subject  of  a  separate 
volume. 

• 

References  to  Sale's  Koran  have  been  given  and  cross- 
references  to  the  different  Articles  are  quoted  at  the  foot  of  the 
page.  I  have  carefully  avoided  Arabic  or  technical  words, 
and  wherever  such  words  are  used,  I  have  given  their  English 
equivalents.  The  General  Index  along  with  the  Summary 
of  Contents  and  General  Contents  will,  it  is  hoped,  facilitate 
any  search  for  references. 

No  one  is  more  deeply  conscious  than  myself  of  the  defects 
that  may  have  crept  into  this  work,  and  I  can  only  urge  the 
numerous  calls  on  my  time  and  energy,  apart  from  the  pressure  of 
official  work,  as  an  excuse  for  their  presence.  But  if,  in  spite  of 
these  blemishes,  "  Institutes  of  Mussalman  Law  "  serves  in  any 
way  to  lighten  the  burden  of  the  student  or  the  task  of  the 


*  See  "  Institutes  of  Mussalman  Law,"  p.  185. 
t  See  Ibid,  p.  322. 
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Bench    and    the    Bar    engaged    in    tlie    practical    application    of 
Mussulman   Law,  [  shall  deem  my  labours  amply  rewarded. 

Finally,  I  desire  to  record  my  thanks  to  various  friends  for 
assistance  and  encouragement  ;  to  the  late  Sir  John  Scott,  for 
inspiring  me  with  the  idea  of  writing  the  present  treatise  ;  to  the 
late  Hon'ble  Mr.  Justice  Gilbert  Henderson,  for  fostering  and 
developing  that  idea  ;  to  the  Earl  of  Cromer  for  his  kindness  and 
courtesy  in  readily  supplying  me  with  necessary  books  and 
information;  to  the  Hon'ble  Sir  John  Stanley,  Chief  Justice, 
Allahabad  High  Court,  for  valuable  suggestions  and  continuous 
encouragement  ;  to  Mr.  F.  K.  Dobbin,  Judge,  Presidency  Court 
of  Small  Causes,  for  the  correction  of  the  proofs  ;  to  Mr.  M. 
Y.  Gauher  Ali,  Barrister-at-Law,  for  helping  me  in  translating 
the  French  of  Kadri  Pacha's  Mussalman  Code  into  English  ; 
an4  lastly,  to  Mr.  Gerald  H.  Carey,  Barrister-at-Law,  Cairo. 
Egypt,  for  revising  my  translations  from  the  French  into  English. 

A.  F.  M.  ABDUR  RAHMAN. 

16,  TOLTOLLAH,    CALCUTTA  ; 

July   5,    1907. 
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BIBLIOGRAPHY  OF  WORKS  IN  THE  ORIGINAL 

ARABIC. 

Aieni  (Bombay)— 

A  commentary  on  Kunz  ul  Dukaik  by  Mahmood  bin  Ahmed,     855,  A.  H. 

BahrrulRayek  (Egypt,  1311,  A.  H.)- 

"The  Bahrr-ar-Rayik  is  by  Zain-al-Aabidin  Ben  Nujaim-al-Misri,  who 
died  in  A.  H.  970  (A.  D.  1562).  He  left  his  work  incomplete  at 
his  death,  but  it  was  finished  by  his  brother,  Siraj-ad-Din  Umr,  who 
also  wrote  another  and  inferior  commentary  on  the  same  work,  entitled 
the  Nahr-al-Faik." — Introduction  to  Morley's  Digest  of  Indian  Cases, 
Vol  I,  p.  cclxx. 

See  also  Kaskf-uz-Zunun,  Vol.  V,  p.  250  (Leipzig.) 

Durrul  Mukhtar  (Lucknow,  1314,  A.  H.)— 

"  A  note  book,  or  Hashiyat,  entitled  the  Hashiyat-al-Tahtawi  Ala  Durr- 
ul-Mukhtar,  was  printed  and  published  at  Bulak,  in  the  year  1839 
(A.  H.  1254);  but  I  have  not  seen  it,  and  am  not  aware  whether  it  be 
explanatory  of  the  work  of  Al-Hiskafi,  or  of  some  other  treatise  bearing  a 
similar  title." — Introduction  to  Morley's  Digest  of  Indian  Cases,  Vol.  I, 
pp.  cclxxxviii — cclxxxix. 

Fatawa  i  Alamgiri  (Lucknow,  1312,  A.  H.)— 

•'  The  Fata wa-i- Alamgiri  was  commenced  in  the  year  of  the  Hijrah  1067 
(A.  D.  1656),  by  order  of  the  Emperor  Aurangzeb  Aalamgir,  by  whose 
name  the  collection  is  now  designated.  It  contains  a  bare  recital  of  law 
case.",  without  any  arguments  or  proofs ;  an  omission  which  renders  it 
defective  for  elementary  instruction.  The  immense  number  of  cases, 
however,  compensate  in  some  measure  for  this  want,  which  is.  moreover, 
supplied  by  the  Hedayah,  and  other  works  ;  and  the  insertion  of  argu- 
ment can  the  more  readily  be  dispensed  with,  since  the  opinions  of  the 
modern  compilers  could  not  have  been  esteemed  of  equal  authority  with 
those  of  the  older  writers  on  jurisprudence,  and  the  mere  decisions, 
without  comment  or  explanation,  are  equally  applicable  to  particular 
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cases,  when  illustrated  and  explained  by  reference  to  works  of  authority 
as  text  books." — Introduction  to  Morley's  Digest  of  Indian  Cases,  Vol.  I, 
p.  cclxxxix. 

"Of  the  books  of  Futawa  which  have  been  mentioned,  none  appear  to  require 
further  notice,  except  the  Fatawa-i-Alamgiri.  Mr.  Hamilton,  by  an 
extraordinary  mistake,  has  stated  this  work  to  have  been  composed  in 
the  Persian  language,  by  the  authority  and  under  the  inspection  of  the 
'Emperor  Aurangzeb ; '  whereas  it  is  well-known  to  have  been  written 
in  Arabic,  the  usual  language  of  Mahammudan  law  and  science  :  and  to 
have  been  translated  into  Persian,  by  order  of  the  Emperor's  daughter, 
the  Princess  Zeb-oo-Nisa.  Several  copies  of  the  Arabic  original  are  in 
Calcutta ;  and  some  imperfect  copies  of  the  Persian  version  ;  or  rather  of 
parts  of  it.  In  the  catalogue  of  books  appertaining  to  the  Nizaniat 
Adalut  (among  which  is  an  incomplete  copy  of  the  Arabic  Fatawa-i- 
alumgeeree),  the  Kazee-ool-Koozat  describes  this  work  in  the  folio  A  ing 
terms: — 'It  was  commenced  in  A.  H.  1067,'  corresponding  with  the  llth 
year  of  Alamgir's  reign." — Harington's  Analysis  of  the  Bengal 
Regulations,  Vol.  I,  p.  243. 

Patawa-i-Kazi  Khaii  (Lucknow,  1295,  A.  H.)— 

"The  Fatawa-i-Kazi  Khan,  or  collection  of  decisions  of  the  Imam  Fakhr- 
ad-Din  Hasan  Ben  Mansur  al-Uzjandi  al-Farghani,  commonly  called 
Kazi  Khan,  who  died  in  A.  H.  592  (A  D.  1195),  is  a  work  held  in  the 
highest  estimation  in  India,  and  indeed,  is  received  in  the  Courts  as  of 
equal  authority  with  the  Hidayah  of  Burhan-ad-Din  AH,  with  whom 
Kazi  Khan  was  a  contemporary  :  it  is  replete  with  cases  of  common 
occurrence,  and  is  therefore  of  great  practical  utility,  the  more  especially 
as  many  of  the  decisions  are  illustrated  by  the  proofs  and  reasoning  on 
which  they  are  founded." — Introduction  to  Morley's  Digest  of  Indian 
Cases,  Vol.  I,  p.  cclxxxv. 

"The  Futawa  i-Kazi  Khan  by  Fakhr-ood-Deen  Husun,  of  Ouzjand,  in 
Furghana,  who  was  contemporary  with  the  author  of  the  Hidayah,  and 
whose  collection  is  esteemed  of  equal  authority  \vitlithatcelebrated 
work,  must,  in  some  measure,  be  excepted  from  the  above  remark, 
as  it  illustrates  many  cases  by  the  proofs  and  reasoning  upon  which  the 
decision  of  them  is  founded." — Harington's  Analysis  of  the  Bengal 
Regulations,  Vol.  I,  p.  236. 

See  also  K<iKhf-nz-Znnnn,  Vol.  IV,  p.  361  (Leipzig). 

Fatawa-i  Khairiah  (Egypt,  1300  A.  H.)— 

A  collection  of  F^tivns  by  Khairnddin  Ahmed-Jil-Faruqi,      1081,  A.  H. 
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Patawa-i-Serajiah  (Lucknow,  1295,  A.  H.)— 

"  The  highest  authority  on  the  law  of  inheritance  amongst  the  Sunnis  of 
India  is  the  Sirajiyah,  which  is  sometimes  called  the  Faraiz-as- 
Sajawandi,  and  was  composed  by  Siraj-ad-Din  Muhammad  Ben  Abd- 
ar-Rashid-as-Sajawandi,  but  at  what  precise  time  is  uncertain.  The 
Sirajiyah  has  been  commented  upon  by  a  vast  number  of  writers  upwards 
of  forty  being  enumerated  in  the  Kashf-az-Zunun.  The  most  celebrated 
of  these  commentaries,  and  the  one  most  generally  employed  to  explain 
the  text,  is  the  Sharifiyah  by  Sayyid  Sharif  Ali  Ben  Muhammad-al- 
.Turjani.  who  died  in  A.  H.  814  (A.  D.  1411)." — Introduction  to 
Morley's  Digest  of  Indian  Cases,  Vol.  I,  p.  cclxxxi. 

See  also  Kashf-iiz-Zunnn,  Vol.  IV,  p,  358  (Leipzig.) 

Fath-ul-Kadir  (Lucknow)— 

"The  Fath-al  Kadir  lil  Aajiz-al-Fakir,  by  Kamal-ad-Din  Muhammad- 
as-Siwasi,  commonly  called  Ibn  Haminam,  who  died  in  A.  H.  861 
(A.  D.  1456),  is  the  most  comprehensive  of  all  the  comments  on  the 
Hidayah,  and  includes  a  collection  of  decisions  which  render  it 
extremely  useful." — Introduction  to  Morley's  Digest  of  Indian  Cases, 
Vol.  I,  pp.  cclxix — cclxx. 

"  The  Futh-ool-Kudeer  is  preferable  to  the  whole  as  an  ample  collection  of 
cases  (rendering  it  equal  in  this  respect  to  a  Futawa),  expressed  with 
suitable  brevity  of  language." — Harington's  Analysis  of  the  Bengal 
Regulations.  Vol.  I,  p.  239. 

See  also  Kashf-uz-Ziniiin,  Vol.  VI,  p.  484  (Leipzig). 

Hamavi  (Lucknow,  1294  A.  H.)— 

A  commentary  on  Ashbah-wan-Nazair  by  Ahmed  bin  Mohamed-ul-Hamavi, 
1090,  A.  H. 

Hidayah  (Lucknow.  1290  A.  H.)— 

"The  text  of  the  Hidayah  was  published  in  the  original  Arabic  at  Calcutta 
in  A.  H.  1234  (A.  D.  1818),  and  was  again  edited,  together  with  its 
commentary,  the  Kifaj'ah,  by  Hakim  Moulavi  Abdal-Majid  in  1834." 
— Introduction  to  Morley's  Digest  of  Indian  Cases,  Vol.  I, 
p.  cclxviii. 

'•The  Hidayah  is  so  well-known,  from  the  English  version  of  it,  made  by 
Mr.  Charles  Hamilton,  and  published  in  the  year  1791,  that  it  will  be 
unnecessary  to  say  much  of  it.  The  Kazee-ool-Koozat,  in  his  catalogue 
of  books  already  adverted  to,  describes  it  in  the  following  terms  :  'The 
Hidayah  is  a  commentary  upon  the  Bidayut-ool-Moobtudee,  and 
both  the  text  and  comment  were  composed  by  Shykh  Boorhan-oo- 
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Deeii  Alee,  son- of  Abu  Bukr,  of  Murgheeuaii,  who  lived  to  the  age  of 
sixty-two ;  and,  after  employing  thirteen  years  in  the  composition  of  the 
latter  work,  departed  from  this  world  A.  H.  593.  The  general  arrange- 
ment, and  divisions  of  it,  are  adopted  from  the  Jauia-i-Su^heer  of  Imam 
Mohummud.  It  is  celebrated  amongst  the  learned  for  its  selection  of 
law  cases,  and  connection  of  them  with  the  proofs  and  arguments  by 
which  they  have  been  determined.  Wherefore  in  every  age  it  has  been 
esteemed  by  lawyers ;  many  of  whom  have  written  comments  and  anno- 
tations upon  it.'  It  is  spoken  of  in  nearly  the  same  language,  by  the- 
author  of  the  Kushf-oo-Zunoon,  who  adds  '  it  is  a  rule  observed  by  the 
composer  of  this  work  to  state  first  the  opinions  and  arguments  of  the 
two  disciples  (Aboo  Yoosuf  and  Imam  Mohummud) ;  afterwards  the 
doctrine  of  the  great  Imam  (Aboo  Huneefah) ;  and  then  to  expatiate  on 
the  proofs  adduced  by  the  latter,  in  such  manner  as  to  refute  any 
opposite  reasoning  on  the  part  of  the  disciples.  Whenever  he  deviates 
from  this  rule  it  may  be  inferred  that  he  inclines  to  the  opinion  of  Aboo 
Yoosuf  and  Imam  Mohummud  It  is  also  his  practice  to  illustrate  the 
cases  specified  in  the  Jama-i-Sugheer,  and  by  Kudooree :  intending 
the  latter,  whenever  he  uses  the  expression  he  has  said  in  the 
book.  In  praise  of  the  Hidayah,  it  has  been  declared,  like 
the  Koran,  to  have  superseded  all  previous  books  on  the  law  ; 
that  all  persons  should  remember  the  rules  prescribed  in  it ; 
and  that  it  should  be  followed  as  a  guide  through  life.'  This  eulogium 
on  the  Hidayah  is  confirmed  in  a  paper  written  by  Moulavee  Mohummud 
Rashid,  one  of  the  Mooftees  of  the  Supreme  Court  of  Judicature  and 
Courts  of  Sudr  Deewanee  and  Nizamut  Adalut,  as  well  as  one  of  the 
most  learned  Mosulmans  in  India,  who  remarks  on  the  text,  and  some 
of  the  principal  comments,  to  the  following  effect.  '  No  text  or 
commentary  now  extant,  can  be  compared  with  the  Hidayah  as  a 
digest  of  approved  law  cases,  illustrated  by  the  proofs  and  arguments 
which  establish  them.'  It  is  therefore,  with  its  comments,  fit  to  be  the 
standard  of  legal  decision  in  the  present  times.  Many  commentaries 
have  been  written  upon  it :  but  four  only,  the  Nihayah,  Inayah,  Kifayah 
and  Futh-ool-Kudeer,  are  forthcoming  in  Bengal.  The  Nihayah  was 
first  composed  :  and  has  superior  credit  as  being  the  original  from  which 
the  others  have  borrowed.  But  the  author  of  the  Inayah  has  merited 
esteem  by  his  studious  analysis  ;  and  interpretation  of  the  letter  and 
meaning  of  the  Hidayah.  Th«  Kifayah  also  deserved  commendation, 
from  its  concise  statement  of  the  substance  of  other  commentaries,  as 
well  as  from  some  additions  to  them."— Harington's  Analysis  of  the 
Bengal  Regulations.  Vol.  T,  pp.  237—239. 
See  also  Kafth/-uz-Znnun,  Vol.  VI,  p  479  (Leipzig). 


BIBLIOGRAPHY.  Hi 

Jamiur  Rumuz  (Lucknow,  1301,  A.  H.)— 

"The  last  commentary  (on  the  Nikayah)  written  by  Shams-ud-Din  Muhain- 
mad-al-Khurasani  Al-Kohistani  in  A.  H.  941  (A.  D.  1534),  is  entitled 
the  Jami-ur-Rumuz,  which  is  the  fullest  and  the  clearest  of  the  lot,  as 
well  as  one  of  the  most  useful  law  books  frequently  referred  to  in  this 
country.  This  work  was  for  several  years  adopted  for  study  in  the 
first  and  second  classes  of  the  Calcutta  Madrassah." — Tagore  Law 
Lectures,  1873,  pp.  44 — 45. 

Jawahir  i  Nayerah  (Delhi)— 

A  commentary  on  the  Kuduri  by  Abu  Bakr  bin  Ali-ul-Haddadi-ul-Abbadi, 
800,  A.  H. 

Kunz-ul-Dukaik  (Bombay)— 

"The  Kunz-ul-Dukayik  has  been  already  mentioned,  as  composed  by  Hafiz- 
oo-Deen,  author  of  the  Kafee  and  Wafee.  It  is  a  short  general  treatise 
of  law,  used  in  Mosulman  Colleges,  as  an  elementary  book  of  instruction  ; 
but  superseded,  as  a  book  of  reference  for  legal  exposition,  by  its 
commentaries ;  of  which  the  following  are  extant  in  India.  The 
Tubieen-ool-Hukayik,  by  Fukr-oo-Deen  Aboo  Mohummud  Osman  of  Zyla, 
who  died  in  A.  H.  743.  His  comment  is  valued  by  the  followers  of  Aboo 
Huneefah,  as  containing  a  complete  refutation  of  the  opposite  doctrine  of 
Shafiiee.  The  Buhr-oo-Rayik,  by  the  learned  Zyn-ool-Aabideen  Ibn-i 
Nujeem,  of  Egypt,  left  incomplete  at  his  death,  A.  H.  970 ;  and  un- 
equally finished  by  his  brother  Siraj-oo-Deen  Omur,  who  also  wrote  a 
commentary  entitled  the  Nahr-i-Fayik,  but  of  inferior  merit  to  that  of 
Zyn-ool-Aabideen,  which  is  held  in  the  utmost  estimation ;  and  is  spoken 
of  in  the  Kushf-oo-Zunoon  as  equalled  only  by  the  Futh-ool-Kadeer, 
Ilm-i-Homam's  commentary  on  the  Hidayah.  The  Mutlub-i-Fayik,  or,  as 
more  generally  called  Aynee,  by  Budr-oo-Deen  Mohummud  Aynee,  of 
Dubur  in  Arabia.  This  commentary  is  also  esteemed,  as  containing  an 
ample  collection  of  law  cases ;  and  though  surpassed,  in  this  respect  by 
Buhr-i-Rayik  it  has  the  advantage  of  having  been  brought  to  the  conclu- 
sion by  the  author;  whose  erudition  obtained  him  the  title  of  Ulamah, 
in  common  with  Zyn-ool  Aabideen. 

Another  commentary  on  the  Kunz-ul-dukayik,  entitled  Maadun,  is  known  in 
India.  But  the  name  of  the  author  has  not  been  ascertained.  The 
Eezab  by  Shykh  Yahaya  and  Rumz-ool  Hukayik  by  Kazee  Budr-oo-deen 
Mahmood,  are  also  noticed,  with  tne  names  of  some  other  commentators, 
in  the  Kushf-oo-Zunoon  ;  but  they  are  not  celebrated,  or  quoted  as 
authorities.  The  court  of  Nizamut  Adalut  possess  an  incomplete  copy 
of  the  Buhr-oo-Rayik  ;  on  which  the  Kazee-ool-Koozat  remarks  (in  his 
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catalogue)  that  "  it  comprises  a  compilation  of  cases,  general  and  parti- 
cular ;  with  the  useful  result  of  the  author's  researches  upon  a  variety 
of  legal  questions  ;  and  is  received  as  authentic  by  the  followers  of 
Aboo  Huneefah  in  every  city  of  Islam.  " — Harington's  Analysis  to  the 
Bengal  Regulations,  Vol.  I,  p.  239—  240. 

"  An-Nasafi  is  also  the  author  of  the  Kanz-ad-Dakaik,  a  book  of  great 
reputation,  principally  derived  from  the  Wan,  and  containing  questions 
and  decisions  according  to  the  doctrines  of  Abu  Hanifah,  Abu  Yusuf, 
the  Imam  Muhammad,  Zufar,  Ash-Shafii,  Malik  and  others.  Many 
commentaries  have  been  written  on  his  work  :  the  most  famous  is  the 
Bahr-ar-Raik,  which  may,  indeed,  almost  be  said  to  have  superseded  it 
in  India." — Introduction  to  Morley's  Digest  of  Indian  Cases,  Vol.  I,  p. 
cclxx. 

See  also  Kashf-ns-Zunnn,  Vol.  V,  p.  249  (Leipzig). 

Kurat  ul  Ayoon  (Egypt,  1307  A.  H.)— 

A  supplemental  commentary  on  Durrul-Mukhtar  l>y  Mohamed  Alauddin 
Effendi  bin  Shaikh  Mohamed  Ameen,  better  known  as  Thu  A  hidden. 

Munhat ul  Khaliq  (Egypt,  13O7  A.  H.)— 

A  marginal  commentary  on  Radd-ul-Muktar  by  Mohamed  Ameen,  better 
known  as  Ibn  Abideen,  1252,  A.  H. 

Radd  ul  Muhtar  (Egypt,  1307,  A.  H.)— 

"Another    commentary    on    the    Durrul-Mukhtar     is    the    Radd-ul-Muhtar. 
The  Radd-ul-Muhtar  is  composed  by  Muhammad   Amin,    known   by    the 
name  of  Ibnu  Abidin,  and  printed  in  Egypt,  A.  H.  1286,  in  five  volumes 
of     4to    size.     This     great     work    is    occasionally    referred    to    in    this 
country." — Tagore  Law  Lectures,  1873,  p.  46. 

Sharh-i-Vikayah  (Lucknow,   1323  A   H.)— 

"The  Vikayah  which  was  written  in  the  seventh  century  of  the  Hijrah,  by 
Burhan-ash-Sh.ariyat  Mahraud,  as  an  introduction  to  the  study  of  the 
Hidayah,  has  been  comparatively  eclipsed  by  its  Commentary,  the  Sharh- 
i-Vikayah,  by  Ubaid  Allah  Ben  Masuud,  who  died  in  A.  H.  750 
(A.  D.  1349):  this  author's  work  combines  the  original  (ext  with  a 
copious  glossary  explanatory  and  illustrative." — Introduction  to  Morley's 
Digest  of  Indian  Cases,  Vol.  I,  pp.  cclxx — cclxxi. 

"The  text  of  the  Vikayah,  composed  in  the  seventh  century  of  the  Hijrah, 
by  Boorhan-oo-Shureeut  Mahmood,  son  of  the  first  Sudr-oo-Shureeut, 
like  that  of  the  Kunz-oo-Dukavik,  has  been  superseded,  for  legal  consul- 
tation, by  its  more  extensive  commentaries ;  especially  by  that  of  the 
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second  Sudr-oo-Shureeut,  Obydoollah  bin-i-Musaood,  who  died  A.  H.  750, 
distinguished  by  the  title  of  Sharh-i-Vikayah ;  and  combining,  with  the 
original  treatise,  an  ample  comment  in  illustration  of  it.  But  both  are 
used  in  Mussulman  colleges,  for  instruction  in  the  science  of  law,  pre- 
paratory to  the  study  of  the  Hidayah ;  upon  which  the  Vikayah  is 
founded  ;  being,  as  its  title  at  length  imports  (Vikayah-oo-Riwayah,  fee 
Musaeel-il-Hidayah),  the  Gustos,  guardian  or  preserver,  of  the  reports  of 
cases  in  the  Hidayah.  Other  commentaries  are  mentioned  in  the  Kushf- 
oo-Zunoon  ;  but  they  are  not  known  to  be  extant  in  India ;  or  quoted  'as 
authorities." — Harington's  Analysis  to  the  Bengal  Regulations,  Vol.  I, 
pp.  240—241. 

Tafsirat  ul  Ahmedia  (Bombay,  1300  A   H.)— 

A  comprehensive  commentary  on  the  Koran  by  the  well-known  scholar 
MullaJeewan,  1130,  A.  H. 

Tahtavi  (Egypt,  1254,  A.  H.)— 

••  The  most  celebrated  of  the  commentaries  written  on  Durrul-Mukhtar  is 
the  'Tahta\i,'  a  work  used  in  this  country." — Tagore  Law  Lectures, 
1873,  p.  46. 

Tankihul  Hamidiah  (Egypt,  1310)— 

A  treatise  on  Mussalman  jurisprudence  by  Ibn  Abideen,  1252,  A.  H. 

Umdat  ul-Riayah  (Lucfcnow)— 

A  commentary  on  Sharh  i-Vikay;i  written  by  Moulana  Abdul  Hai  of 
Luck  now. 


CORRIGENDA. 


Page         1     Last  line  for  '  Law*  read  '  Laws.' 

2    line  25  for  '  XVII  of  1876 '  read  '  XVIII  of  1876.' 

4,  24,  26,  27,  29,  30,  88, 150, 175,  Foot-note,  for  '  Art.  482 '  read  '  Art.  553 '  for '  Art.  495' 

read  '  Art.  566.' 

,,          38    line  28  place  a  colon  after  '  consideration.' 
„          38    foot-note  1,/or  '  Prophed'  read  '  Prophet.' 
„         46    line  12  for  '  All. '  real  '  All.,  77.' 
,,         46    lines  26,  27  for  '  one'  read  '  she." 
,,          61    line  31  for  '  wife'  read  'a  wife.' 

63    line    6  for  '  I.  L.  R.,  All.'  read  '  I.  L.  R.,  6  All.' 

„          75    In  marginal  notes  of  Art.  123  for  '  Christian'  read  '  Christian  wife.' 
„          79    lines  5,  8  for  'he'  read  '  it,'  and  for  'his'  read  '  its.' 
„         98    line  20  omit  the  word  '  of  before  '  her  travelling  expenses.' 
„         99    after  the  line  8  add  '  See  section  245- A  of  the  Code  of  Civil  Procedure  (Act  XIV  of 

1882).' 
„        101    In   marginal   notes  of   Art.  175  for   '  must  be   husband's   calling'  read   '  must  be 

regulated  by  husband's  calling.' 

„        105    In  marginal  notes  of  Art.  185 for  'another'  read  '  another  wife.' 
„        111    line  28  omit  the  words  '  See  the  Indian  Limitation  Act  (XV  of  1877).' 
,,        112    after  line  10  add  the  words  '  See  Rashid  Karmali  v.  Sherbanoo,  I.  L.  R.,  29  Bom., 

85  (1904).' 

„        148    line  14  for  '  or '  read  '  and,'  and  also  in  marginal  note  for  '  or '  read  '  and.' 
„        160    line  2  for  '  paying'  read  '  receiving.' 
„        165    last  but  one  line/or  '  are'  read  'is.' 

172    after  line  13  add  '  See  Act  XXI  of  1850.' 
,,        199    line  17  omit  the  word  'if.' 
„        217    line  5  for  '  him'  read  '  it.' 
„        220    line  1  for  '  born'  read  '  born  and  married.' 
„        232    line  1  for  '  of  age'  read  '  adults.' 
„        248    line  28  for  '  prevailed'  read.  '  prevail.' 
„        291    In  marginal  notes  of  Art.  501  omit  *  made.' 
„        292    line  28  for  '  Creditors  whose  debts  were  before  the  last  contracted  '  read  '  Creditors 

whose  debts  were  contracted  before  the  last.' 
„       293    line  22  for  '  will  last'  read  'last  will.' 
323    line  24  for  '  12  All.'  read  '  2  All.' 
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BOOK  I. 

MARRIAGE. 
(Arts.  1—149.) 

CHAPTER  I. 

PROPOSALS  OF  MARRIAGE. 

(Arts.  1—4.) 
Art.  1.     A  proposal  of  marriage  may  be  made  to  when  a 


any   woman    who   is   free   from   the   marriage   tie   and  JSkge  ra 

from  Iddat.1  be  made  to 

a  woman. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  671. 
Zaidu-nil-Ambani,  Vol.  1,  p.  3. 

The  chapter  entitled  "  Women  "  deals  with  matters  relating 
to  women,  marriage,  divorce,  dower,  &c.  —  Sale's  Koran,  Chap.  IV, 
p.  59. 

Where  a  Mahomedan  married  woman  is  not  repudiated  by 
her  husband,  she  is  not  entitled  legally  to  marry  another  — 
Ameena  v.  Kuttoo  Khan,  7  Sel.  Rep.,  S.  D.  A.,  32  (1842). 

Nor  even  a  proposal  of  marriage  can  be  made  to  a  woman  who 
is  a  married  woman  —  See  Dec.  Mad.  S.  D.  A.,  157  (1855). 

In  suits  regarding  marriage  and  caste,  and  all  religious 
usages  and  institutions,  the  Mahomedan  Law  with  respect  to 

1  Retreat  or  term  of  probation,  see  Art.  310. 
AR,  IML  1 


2 


INSTITUTES   OF   MUSSALMAN   LAW. 


A  proposal 
of  marriage 
cannot  be 
made  to  a 
woman  who 
is  observing 
Iddat. 


Mahomedans  are  to  be  considered  as  the  general  rule  by  which 
judges  are  to  form  their  decisions,  and  their  Lordships  of  the 
Privy  Council  could  conceive  nothing  more  likely  to  give 
just  alarm  to  the  Mahomedan  community  than  to  learn  by  a 
judicial  decision,  that  their  law,  the  application  of  which  has 
been  secured  to  thetn,  is  to  be  overridden  upon  a  question  which 
so  materially  concerned  their  domestic  relations — Buzloor 
Ruheem  v.  Shumsoonnissa  Begum,  11  M.  I.  A.,  614  (1872). 

In  India  the  personal  law  of  Mussalmans  on  marriage  has 
been  made  applicable  to  Mussalmans  by  Statutes  and  Acts  : 

The  Bengal,  North-Western  Provinces  and  Assam  Civil  Courts 
Act  (XII  of  1887),  section  37,  is  as  follows  :-- - 

(1)  Where  in  any  suit  or  other  proceeding  it  is*  necessary 
lor  a  Civil  Court  to  decide  any  question  regarding  .     .     .  marriage 
or  caste  or  any  religious  usage  or  institution,  the  Mahomedan  Law 
in  cases  where  the  parties  are   Mahomedans,    .     .     .    shall   form 
the  rule  of  decision,  except  in  so  far  as  such  law  has,  by  legislative 
enactment,  been  altered  or  abolished. 

(2)  In  cases  not  provided  for  by  sub-section  (1),  or  by  any 
other  law  for  the  time  being  in  force,  the  Court  shall  act  according 
to  justice,  equity  and  good  conscience. 

See  The  Punjab  Laws  Act  (IV  of  1872),  s.  5,  amended  by 
Act  XII  of  1878,  s.  1  ;  The  Madras  Civil  Courts  Act  (III  of 
1873),  s.  16  ;  The  Central  Provinces  Laws  Act  (XX  of  1875), 
s.  5  ;  The  Oudh  Laws  Act  (XVII  of  1876),  s.  3  ;  The  Lower 
Burma  Courts  Acts  (XI  of  1889,  s.  4  and  VI  of  1900)  ;  Bombay 
Regulation  IV  of  1827,  s.  28.  See  also  21  Geo.  Ill,  Chap.  70. 

In  Bengal,  Act  I  (B.  C.)  of  1876,  provides  for  the  voluntary 
registration  of  Mahomedan  marriages  and  repudiations. 

Art.  2.  It  is  not  lawful  to  openly  propose  marriage 
to  a  woman  while  she  is  observing  Iddat,1  consequent 
upon  either  a  revocable  or  irrevocable  repudiation," 
or  upon  widowhood.  It  is,  however,  allowable  to  express 
a  desire  to  obtain  a  widow's  hand,  though  it  is  not  lawful 
to  enter  into  a  contract  of  marriage  with  her  until  the 
period  of  her  Iddat  has  expired. 


>  See  Art.  310. 


•  See  Art.  217. 
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Notes. 

Radd-ul-Muhtar,  Vol.    2,  p.  671  ;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  9. 

Baillie,  Bk.  4,  Chap.  13,  p.  358 ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  5. 

Marriage  with  a  woman  within  4  months  and  10  days  (Iddat) 
from  her  husband's  death  is  invalid — Dec.  Mad.  S.  D.  A.,  157 
(1855). 

Art.  3.     A  suitor  is  allowed  to  see 'the  face  and  A  suitor  can 
hands  of  the  woman  to  whom  he  proposes  marriage.          andhandsof 

the  woman 
to  whom  he 
Notes.  proposes 

Radd-ul-Muhtar,  Vol.  5,  p.  258. 
Zaidu-nil-Arnbani,  Vol.  1,  p.  8. 

Art)  4.     No  marriage  is  complete  without  declara-  M e re 
tion  and  acceptance.     Promises  of  marriage,  the  reading  marriage0 
of  A I  Fatiha,    or  the  entering  into  an  agreement  are 
not   sufficient.     Where  such  promises  are  made  or  the 
agreement  entered  into,   each  party  may  retract  even 
after   acceptance   by  the  woman,  or  by  her  guardian1  if 
she  is  a  minor,  and  even  after  the  intended  husband  has 
made  presents  with  a  view  to  marriage,  or  has  paid  the 
whole  or  part  of  the  stipulated  dower.2 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  290 ;  Sharh-i-Vikaya, 
Vol.  2,  p.  4. 

Macn.  Prin.,  Chap.  8,  s.  1,  p.  56  ;  Zaidu-nil-Ambani,  Vol. 
1,  p.  9. 

Al  Fatiha  :  See  Sale's  Koran,  Chap.  1,  p.  1. 

A  written  agreement  does  not,  as  a  rule,  constitute  a 
contract  of  marriage  ;  it  is  only  one  of  the  modes  of  proving  it — 
Clavel,  Vol.  1,  p.  10. 

1  See  Art.  33.  "See  Art.  70. 


Declaration 
and  accept- 
ance are  es- 
sential in  a 
valid  mar- 
riage. 


CHAPTER  II. 

CONDITIONS  REQUISITE  FOR  A  VALID  MARRIAG  ,  AND  THE  LEGAL 
EFFECTS  OF  MARRIAGE. 


(Arts.  5—18.) 

Art.  5.     Marriage    is     legally 
declaration    made   by 
acceptance  proceeding  from  the  other. 


is     legally    contracted     by    a 
one   contracting   party     and    by 


The  declaration  may  be  made  by  either  the  man  or 
the  woman,  or  by  their  guardians  when  the  contracting 
parties  are  minors  or  legally  incompetent1.  Where 
the  parties  are  legally  competent,  the  declaration  may 
be  made  by  their  agents2. 

Notes. 

Durrul-Mukhtar,  Vol.   2,  p.    1  ;    Radd-ul-Muhtarr 
Vol.  2,  p.  285. 

Baillie,  Bk.  1,  Chap.  1,  p.  4  ;  Hamilton's  Hedayah,  Bk.  2, 
Vol.  1,  Chap.  1,  p.  25  ;  Macn.  Prin.,  Chap,  7,  s.  2,  p.  56  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  10  ;  Clavel,  Vol.  1,  pp.  14,35. 

Articles  27  and  132  of  the  text  clearly  show  that  marriage 
contracted  during  the  period  of  Iddat,  is  absolutely  null  and 
void,  whether  there  had  been  cohabitation  or  not.  Article  2  does 
not  permit  even  of  proposing  marriage  to  a  woman  while  she  is 
observing  Iddat — Clavel,  Vol.  1,  p.  17. 

It  is  enacted  by  section  11  of  the  Indian  Contract  Act  (IX 
of  1872),  that  every  person  is  competent  to  contract,  who  is  of  the 
age  of  majority  according  to  the  law  to  which  he  is  subject,  and 
who  is  of  sound  mind,  and  is  not  disqualified  from  contracting  by 
any  law  to  which  he  is  subject. 


•  See  Arts.  482,  495. 


»  See  Art.  57. 


CONDITIONS    REQUISITE   FOR   VALID    SIAliRIAGE.  5 

By  section  2  of  the  Indian  Majority  Act  (IX  of  1875),  the 
capacity  of  a  Mahomedan  in  the  matter  of  marriage  is  not 
affected,  and  he,  being  subject  to  his  own  personal  law,  is  entitled 
to  enter  into  a  contract  of  marriage  when  he  has  attained  puberty. 
The  age  of  puberty,  according  to  Mahomedan  law,  depends  on 
the  physical  signs  which  denote  that  state,  and  when  no  such 
signs  are  visible,  the  age  of  majority  in  either  sex  is  fixed  on  the 
completion  of  the  loth  year. 

When  a  child  is  given  in  marriage  by  any  person  other  than 
the  father  or  grandfather,  he  or  she  has  the  option  of  either 
ratifying  it  or  repudiating  it  on  attaining  puberty — BadalAurat 
v.  Queen-Empress,  I.  L.  R.,  19  Cal.,  79  (1891). 

It  is  essential  according  to  Mahomedan  law  that  the  husband 
should  be  capable  of  giving  a  valid  consent,  or  should  be 
represented  by  some  one  who  can  lawfully  consent  on  his  behalf  ; 
and  that  the  girl  also  when  a  minor  should  be  represented 
by  a  duly  authorized  person  for  the  purpose  of  binding  her — 
Sobrati  v.  Jungli,  2  C.  W.  N.,  245  (1898). 

Consent  of  a  Muslim  girl  who  is  of  age  is  essential  to  make 
the  marriage  valid — Asyur  All  v.  Muhabbat  Alt,  22  W.  R.,  403 
(1874). 

Although  neither  writing  nor  any  religious  ceremony  is 
necessary  to  the  validity  of  a  marriage  contract,  words  of 
proposal  and  acceptance  must  be  uttered  by  the  contracting  parties 
or  their  agents  in  each  other's  presence  and  hearing,  and  in  the 
presence  and  hearing  of  two  male  or  one  male  and  two  female 
witnesses,  who  must  be  sane  and  adult  Muslims,  and  the  whole 
transaction  must  be  completed  at  one  meeting — Aklemannissa  Bibi 
v.  Mahomed  Hatem,  It  L.  R.,  31  Cal.,  849  (1904). 

Although  marriage  is  a  civil  contract,  it  is  not  positively 
prescribed  to  be  reduced  to  writing,  but  the  validity  and  operation 
of  the  whole  are  made  to  depend  upon  the  declaration  or  proposal 
of  one,  and  the  acceptance  or  consent  of  the  other,  of  the 
contracting  parties  or  of  their  natural  and  legal  guardians  before 
competent  and  sufficient  witnesses  : — Abdul  Kadir  v.  Salima, 
I.  L.  R.,  8  All.,  149,  F.  R.,  per  Mahmood,  J.  (1886). 

The  betrothal  made  by  a  father  cannot  be  annulled  by  a 
daughter  on  her  coming  of  age — Fukhrunnissa  v.  Ally  Raza, 
6  Sel.  Rep.,  S.  D.  A.,  368  (1840). 
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The  nikah  form  of  marriage  is  well  known  and  established 
amongst  Mahomedans  : — Moneerooddeen  v.  Ramdhun  Bajeeknr,  18 
W.  R.  Or.,  28,  per  Kemp,  J.  (1872). 

See  KunU  v.  Moidin,  I.  L.  R.,  11  Mad.,  327  (1888)  ; 
Hamidunnissa  v.  Zohiruddin  Sheifc,  1.  L.  R.,  17  Cal.,  670 
(1890)  ;  Hul>  Ali  v.  Wazir-un-nissa,  I.  L.  R.,  28  AIL,  496  (1906). 


Both  decla- 
ration and 
acceptance 
must  be 
heard  and 
expressed 
at  the  same 
meeting. 


Art.  6.  Where  both  the  contracting  parties  are 
present,  the  declaration  and  acceptance  must  be  ex- 
pressed at  the  same  meeting,  however  long  it  may  last  : 
otherwise  the  marriage  is  not  valid.  It  is  essential  also 
that  the  attention  of  the  contracting  parties  should 
not  be  distracted  by  any  other  occupation. 

It  is  necessary  that  each  party  should  hear  the 
words  of  the  other,  which  may  even  be  uttered  in  a 
foreign  language,  so  long  as  both  parties  know  that 
marriage  is  being  contracted. 

It  is  necessary  also  that  the  acceptance  in  no  way 
varies  from  the  declaration. 


Notes. 

Durrul-Mukhtar     Vol.    2,   p.   2 ;   Kadd-ul-Muhtar, 
Vol.  2,  p.  288  ;  Fatawa-i-Kazi  Khan,  p.  152. 

Baillie,  Bk.  1,  Chap.  1,  pp.  5,   10,  11  ;  Macn.  Prin.,   Chap. 
7,  s.  3,  p.  6  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  16. 

Marriage  must  be  completed  at   one    meeting — Aklemannissa 
Bili  v.  Mahomed  Hatem,  I.  L.  R.,  31  Cal.,  849    (1904). 


Presence  of 
witnesses 
essential 
and  the 
qualifica- 
tions such 
witnesses 
must 
possess. 


Art.  7.  A  marriage  is.  not  valid  unless  it  is  con- 
tracted in  the  presence  of  two  male  witnesses,  or  of  one 
male  and  two  female  witnesses. 

The  witnesses  must  be  adult,  of  sound  mind, 
and  Muslims.  They  must  hear  the  speech  of  both 
the  parties  and  must  be  aware  that  marriage  is  being 
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contracted.     They  may  be  blind,  profligate,  descendants 
of  both  the  parties  or  of  one  of  them. 

A  deaf  man  cannot  act  as  witness  to  marriage  : 
nor  will  a  marriage  contract  be  valid,  if  made  in  the 
presence  of  a  witness  who  is  asleep  or  intoxicated,  and 
therefore  unable  to  understand  what  he  heard. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  2  ;  Radd-ul-Muhtar, 
Vol.  2,  p.  295  ;  Fatawa-i-Sirajiah,  p.  208. 

Baillie,  Bk.  1,  Chap.  1,  pp.  5,  6  7  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  1,  p.  26  ;  Macn.  Prin.,  Chap.  7,  ss.  3,  5, 
p.  56  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  17. 

See  Sections  118  and  134  of  the  Indian  Evidence  Act 
(I  of  1872). 

As  to  the  Mahomedan  law  of  Evidence  having  ceased  to  have 
any  validity  in  Indian  Courts,  see  the  Report  of  the  Commissioners 
appointed  to  prepare  a  body  of  substantive  law  for  India  ;  See 
also  Queen  v.  Khyroollah^  6  W.  R.,  Cr.  21,  F.  B.,  per  Peacock, 

C.  J.  (1866). 

When  both  parties  are  Mussalmans,  marriage  cannot  be 
contracted,  but  in  the  presence  of  two  male  witnesses  or  of  one  man 
and  two  women  —  Butoolun  v.  Koolsoom,  25  "W.  R.,  444  (1876). 

A  suit  for  jactitation  of  marriage  lies  in  a  Civil  Court  in 
India  —  Azmat  Ali  v.  Mahmud-ul-Nissa,  I.  L.  R.,  20  All.,  96,  per 
Edge,  C.  J.  (1897). 

See  Hukeein  Wahid  Ali  v.  Khan  Beebee,  3  Sel.  Rep., 
S.  D.  A.,  136  (1821)  ;  Kureemmonnissa  v.  Mohabut  Khan,  Dec.  S. 

D.  A.,  356   (1851)  ;  Mahtala  Bibee  v.  Ahmed    Haleemoozooman, 
10  Cal.  L.  R.,  293  (1881). 

Art.  8.     When  a  father  contracts  for  the  giving  of  One  male  or 
his  adult  daughter  in  marriage,  with  her  consent  and  in  witnesses 


her  presence,  one  male  witness  or  two  female  witnesses 

are   sufficient   to  render  the  marriage  valid.  father  gives 

his  adult 

This  provision    also    applies    when    the   father    is  daughter  m 

marriage. 

present  at  the  marriage  of  his  minor  daughter,    whom 
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When  a 
written 
contract 
necessary. 


Marriage  of 
the  dumb. 


Marriage 

out  settle? 
ment  of 
dower. 


he    has     authorized   a    third     party     to     contract     in 
marriage. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  2. 

Baillie,  Bk.  1,  Chap.  1,  p.  9  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  27  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  20. 

Art.  9.  When  both  parties  are  present,  the  de- 
claration and  acceptance  must  be  expressed  verbally. 

When  the  proposing  party  is  absent,  and  makes  his 
proposal  of  marriage  in  writing,  the  woman  to  whom  it 
is  addressed  must  read  it  out  to  the  witnesses  or  inform 
them  that  such  a  person  has  written  to  her  proposing 
marriage,  and  she  must  at  the  same  meeting  express  her 
acceptance. 

Notes. 

*    Durrul-Mukhtar,   Vol.    2,   p.    1  ;   Radd-ul-Muhtar, 
Vol.  2,'  p.  287. 

Baillie,  Bk.  1,  Chap.  1,  p.  11  ;  Macn.  Prin.,  Chap.  7,  s.  6, 
p.  56  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  22. 

Art.  10.  The  marriage  of  the  dumb  is  validly 
contracted  by  signs,  provided  the  signs  used  clearly 
indicate  a  desire  to  be  married. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  294. 

Baillie,  Bk.  1,  Chap.  2,  p.  14.  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  23. 

Art.  11.  Marriage  contracted  without  the  amount 
°f  ^ne  dower  being  fixed,  or  without  settlement  of  any 
dower1  at  all.  is  none  the  less  valid,  and  the  contract 
entitles  the  wife  to  her  proper  dower. 


See  Art.  12. 


»  See  Art.  78. 
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Notes. 
Sharh-i-Vikaya,  Vol.  2,  p.  33. 

Zaidu-nil-Ambani,  Vol.  1,  pp.  33-34. 

It  is  not  necessary  by  Mahomedan  law  that  dower  should  be 
agreed  upon  before  marriage  :  it  may  be  fixed  afterwards — 
Kamar-un-ni&sa  Bibi  v.  Hussaini  Bibi,  I.  L.  R.,  3  All.,  266, 
P.  C.  (1880). 

For  widow's  possession  of  property  in  lieu  of  dower,  see 
NoicsJia  Begum  v.  Umrao  Begum,  7  N.-W.  P.,  H.  C.  R.,  60 
(1878). 

A  widow  is  entitled  to  a  lien  for  whatever  dower  remains  due 
to  her,  although  there  may  be  a  dispute  as  to  what  is  the  amount 
actually  due — Ahmed  Husain  v.  Khadija,  3  B.  L.  R.,  A.  C.,  Foot- 
note, 28  (1868). 

Art.  12.  Marriage  is  not  valid  when  contracted  Marriage 
subject  to  a  condition  or  circumstance,  the  realisation  of  condition, 
which  is  uncertain. 

When  it  is  contracted  under  an  illegal  condition, 
the  marriage  is  valid  and  the  condition  void  ;  such  would 
be  the  marriage  in  which  the  husband  stipulates  that 
there  should  be  no  dower.1 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  4. 

Baillie,  Bk.  1,  Chap.  2,  pp.  17,  19  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  25. 

Art.  13.  Temporary  marriage  or  marriage  in  Temporary 
Mutah  form,  the  duration  of  which  is  limited  to  a  fixed  marriage  is 
period,  cannot  be  validly  contracted. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  4. 

Baillie,  Bk.  1,  Chap.  2,  p.  18  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  33  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  27  ;  Clavel, 
Vol.  1,  p.  116. 

1  See  Art.  11. 
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According  to  the  Sunni  school  of  Mahomedan  law,  a  mar- 
riage contracted  under  the  form  of  Mutah  is  void,  but  according 
to  the  Shiah  school  such  a  marriage  is  perfectly  valid  —  In  the 
matter  of  the  petition  of  Luddun  Saliiba,  I.  L.  R.,  8  Gal.,  736 
(1882). 

See  also  Mahomed  Abid  Ali  Kumar  Kadar  v.  Ludden  Sahiba, 
I.  L.  R.,  14  Cal.,  276  (1886). 


Neither  Art.  14.     The  marriage  contracted  under  the   form 

of  Mutah,  or  mere  enjoyment  is  void.  Neither  of  the 
parties  inherits  from  the  other,  even  when  the  marriage 
is  contracted  in  the  presence  of  witnesses. 

Notes. 

Radd-ul-Muhtar  Vol.  2,  p.   318  ;   Fatawa-i-Alam- 
giri,  Vol.  2,  p.  11. 

Baillie,  Bk.  1,  Chap.  2,  p.  18.     Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  33  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  27. 


Marriage  by  Art.  15.     A  marriage  by  exchange  is  valid,  and  each 

vaHdan*e  i8  wife  is  entitled   to  the   proper  dower.1 

A  marriage  by  exchange  is  one  in  which  a  man 
gives  his  daughter  or  his  sister  in  marriage  to  another 
man  without  dower,  at  the  same  time  marrying  the 
sister  or  daughter  of  the  latter  as  compensation. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  18. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  2,  Chap.  3,  p.  47  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  29. 

Contracting  Art.  16.     The  contracting   parties  in    a  marriage 

parties    can-  ,.  .., 

not  reserve  cannot  reserve  any  option  with  regard  to  seeing  each 
impose  °con-  ot^er,  nor  can  they  impose  any  other  conditions 
ditions.  whatsoever. 

1  See  Arts.  77,  78. 
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If  the  husband,  verbally  or  in  writing,  stipulates 
in  the  marriage  contract  for  beauty  or  virginity  in  the 
woman,  or  for  the  absence  of  any  fault  in  her,  and 
makes  such  stipulation  a  condition  of  his  union  with 
her,  or  if  the  wife  on  the  other  hand  stipulates  for  the 
total  absence  of  any  malady  or  infirmity  in  her  husband, 
the  contract  remains  valid,  and  the  stipulation  is  null 
and  void.  Neither  party  can  demand  the  cancellation1 
of  the  marriage  in  the  event  of  the  non-fulfilment  of  the 
conditions  stipulated  for. 

A  wife  only  has  the  option  of  having  the  marriage 
cancelled  when  her  husband  proves  to  be  impotent.2 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  5  ;  Jami-ur-Rumuz, 
p.  249. 

Baillie,   Bk.  1,  Chap.   2,  p,  21  ;  Zaidu-nil-Ambani,  Vol.  1, 
p,  30. 

Art.  17.  As  soon  as  the  marriage  is  validly  con-  Legal  effect* 
tracted,  the  marriage  ties  are  established,  and  the  rights 
and  duties  of  the  married  parties3  commence,  even  before 
consummation.  A  valid  marriage  contract  renders  the 
husband  liable  towards  the  wife  for  the  proper  dower,4 
in  default  of  any  stipulated  dower,  and  obliges  him  to 
maintain5  her  so  long  as  she  is  not  rebellious,6  or  not  too 
young  for  sexual  intercourse  or  to  be  a  companion  to 
him  in  his  house.  It  also  renders  lawful  sexual  inter- 
course between  the  parties,  assures  the  husband  marital 
authority,7  and  makes  it  binding  upon  the  wife  to  accede 
to  her  husband's  desire  where  such  desire  is  lawful ;  it 
prevents  her  leaving  her  husband's  house  without  his 
permission  or  without  reasonable  excuse.  Such  a  contract 


1  See  Art.  48.  •  See  Art,  206.  *  See  Art,  166.  »  See  Art.  206. 

»  See  Art.  298.  *  See  Art.  78.  •  See  Art.  171. 
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further  enjoins  on  her  the  duty  of  properly  performing 
the  household  duties  after  having  received  in  full  the 
prompt  part  of  the  dower;1  it  also  creates  affinity  and  the 
prohibitions  arising  therefrom,2  and  finally  it  entitles 
each  party  to  inherit  from  the  other. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,    pp.    279,    280,  362,    363 
388,    699,    701  ;   Bahrr-ul-Rayek,   Vol.    3,   pp.   83,    84. 

Baillie,  Bk.  1,  Chap.  1,  p.  13  ;  Macn.  Prin.,  Chap.  7, 
s.  7,  p.  57  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  36;  Clavel,  Vol.  1, 
pp.  8,  55. 

This  Article  leaves  no  room  for  any  controversy  on  the  con- 
clusive effects  of  the  marriage  independently  of  consummation. 
Once  the  marriage  is  validly  contracted  the  ties  of  marriage  are 
secured,  the  rights  and  duties  o£  husband  and  wife  commence 
even  before  consummation — Clavel,  Vol.,  1,  p.  48. 

See  Section  488  of  the  Code  of  Criminal  Procedure  (Act  V 
of  1898)  ;  Abdur  Rohoman  v.  Sakhina,  I.  L.  R.,  5  Gal.,  558 
(1879).  In  the  matter  of  the  petition  of  Din  Muhammad, 
I.  L.  R.,  5  All.,  226  (1882)  ;  In  the  matter  of  the  petition  of 
Luddun  Sahiba,  I.  L.  R.,  8  Gal.,  736  (1882). 

On  the  legal  effects  of  marriage,  Mahmood,  J.,  says  : — "  These 
authorities  leave  no  doubt  as  to  what  constitutes  marriage  in  law, 
and  it  follows  that,  the  moment  the  legal  contract  is  established, 
consequences  flow  from  it  naturally  and  imperatively  as  provided 
by  the  Mahomedan  law.  I  have  said  enough  as  to  the  nature 
of  the  contract  of  marriage,  and  in  describing  its  necessary  legal 
effects  I  cannot  do  better  than  resort  to  the  original  text  of  the 
Fatawa-i-Alamgiri,  which  Mr.  Baillie  has  translated  in  the  form  of 
paraphrase,  at  page  13  of  his  digest,  but  which  I  shall  translate 
here  literally,  adopting  Mr.  Baillie's  phraseology  as  far  as  pos- 
sible : — '  The  legal  effects  of  marriage  are  that  it  legalizes  the 
enjoyment  of  either  of  them  (husband  and  wife)  with  the 
other  in  the  manner  which  in  this  matter  is  permitted  by  the  law  ; 
and  it  subjects  the  wife  to  the  power  of  restraint,  that  is,  she 

•  See  Art  73.  •  See  Arts.  19,  20. 
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becomes  prohibited  from  going  out  and  appearing  in  public  ;  it 
renders  her  dower,  maintenance,  and  raiment  obligatory  on  him  ; 
and  establishes  on  both  sides  the  prohibitions  of  affinity  and  the 
rights  of  inheritance,  and  the  obligatoriness  of  justness  between 
the  wives  and  their  rights,  and  on  her  it  imposes  submission 
to  him  when  summoned  to  the  couch  ;  and  confers  on  him 
the  power  of  correction  when  she  is  disobedient  or  rebellious, 
and  enjoins  upon  him  associating  familiarly  with  her  with 
kindness  and  courtesy.  It  renders  unlawful  the  conjunction  of 
two  sisters  (as  wives)  and  of  those  who  fall  under  the  same 
category.' 

That  this  conception  of  the  mutual  rights  and  obligations 
arising  from  marriage  between  the  husband  and  wife  bears  in 
all  main  features  close  similarity  to  the  Roman  law  and  other 
European  systems  which  are  derived  from  that  law,  cannot, 
in  my  opinion,  be  doubted ;  and  even  regarding  the  power  of 
correction,  the  English  law  seems  to  resemble  the  Mahomedan,  for 
even  under  the  former  '  the  old  authorities  say  the  husband  may 
beat  his  wife'  ;  and  if  in  modern  times  the  rigour  of  the  law  has 
been  mitigated,  it  is  because  in  England,  as  in  this  country,  the 
criminal  law  has  happily  stepped  in  to  give  to  the  wife  personal 
security  which  the  matrimonial  law  does  not.  To  use  the  language 
of  the  Lords  of  the  Privy.  Council  in  the  case  already  cited  : — 
'  The  Mahomedan  law,  on  a  question  of  what  is  legal  cruelty 
between  man  and  wife,  would  probably  not  differ  materially 
from  our  own,  of  which  one  of  the  most  recent  expositions 
is  the  following  : — '  There  must  be  actual  violence  of  such  a 
character  as  to  endanger  personal  health  or  safety,  or  there 
must  be  a  reasonable  apprehension  of  it.1  '  The  Court',  as  Lord 
Stowell  said  in  Evans  v.  Evans,  '  has  never  been  driven  off  this 
ground.' 

Now  the  legal  effects  of  marriage,  as  enumerated  in  the 
Fatawa-i-Alamgiri,  come  into  operation  as  soon  as  the  contract  of 
marriage  is  completed  by  proposal  and  acceptance  ;  their  initia- 
tion is  simultaneous,  and  there  is  no  authority  in  the  Mahomedan 
law  for  the  proposition  that  any  or  all  of  them  are  dependent 
upon  any  condition  precedent  as  to  the  payment  of  dower  by  the 
husband  to  the  wife." — Abdul  Kadir  v.  Salima,  I.  L.  R.,  8  All., 
149,  F.  B.  (1886). 


14  INSTITUTES   OF   MUSSALMAN    LAW. 

Effect  of  Art.  18.     Every  marriage  contracted  without  wit- 

contructed      nesses1  or  without  one  of  the  conditions  requisite  for  the 
without  wit-  validity  of  a  marriage  is  radically  void,2  and  failing  the 

nesses  or  J  * 

legal  condi-    voluntary  separation  of  the  parties  must  be  cancelled  by 

tions.  . 

a  judge. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  379—389 ;   Fatawa-i- 
Alamgiri,  Vol.  2,  p.  40. 

Baillie,  Bk.  1,  Chap.  8,  p.  155  ;  Zaidu-nil-Ambaui,  Vol.  1, 
p.  37  ;  Clavel,  Vol.  1,  p.  113. 

A  marriage,  contracted  without  witnesses,  produces  no  effect. 
When  cancelled  before  cohabitation  or  any  equivalent  act,  it 
creates  no  prohibition  of  affinity,  nor  does  it  entitle  the  survivor 
to  inherit  from  the  party  dying  first.  Where  the  husband  has 
settled  no  dower  in  the  contract  aad  the  marriage  is  cancelled 
after  actual  consummation  or  after  the  disappearance  of  the  wife's 
virginity,  the  wife  is  entitled  to  her  proper  dower — Butoolun  v. 

Koolsoom,  25  W.  R.,  444  (1876). 

Cohabitation  as  husband  and  wife  would  be  evidence  of  a 
marriage  if  the  parties  were  Mahomedans,  or  persons  between 
whom  a  valid  marriage  could  be  celebrated — Manowar  Khan  v. 
Abdullah  Khan,  3  N.-W.  P.,  H.  C.  R.,  177  (1871). 

Marriage  will  be  presumed  when  there  has  been  continued 
cohabitation  and  when  children  have  been  born  during  that  inter- 
course— Kureem-oon-Nissa  v.  Ata-ool-lah,  2  Agra,  H.  C.  R., 
217  (1867)  ;  Masit-un-Nisa  v.  Pathani,  I.  L.  R.,  26  All.,  295 
(1904). 

As  to  personal  status  of  husband  and  wife  at  first  Christians 
and  subsequently  Mahomedans — See  Skinner  v.  Skinner,  I.  L.  R., 
25  Cal.,  537,  P.  C.  (1897). 

•  See  Art.  7.  •  See  Arts.  134,  172. 


CHAPTER    III. 

IMPEDIMENTS  TO  MARRIAGE. 

(Arts.  19—32.) 
Art.  19.     It  is  not  lawful  for  a  man  to  marry  more  A  man 

, .  cannot  have 

than  four  wives  at  one  time.  more  than 

four  wives 
Notes. 

Fath-ul-Kadir,  Vol.  2,  p.  31. 

Baillie,  Bk.  1,  Chap.  3,  p.  30  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  31  ;  Macn.  Prin.,  Chap.  7,  s.  7,  p.  57  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  38, 

See  Sale's  Koran,  Chap.  IV,  p.  59 

The  Mahomedan  law  prohibits  the  marrying  of  more  than 
four  wives  only  in  case  all  four  are  living — Shumsoonissa  v. 
GouJier  Alt,  4  Sel.  Rep.,  S.  D.  A.,  359  (1827). 

An  agreement  made  by  a  man  not  to  marry  a  plurality  of 
wives  is  not  illegal  according  to  Mahomedan  law — Hurron  v. 
Khyroollah,  1  Fulton's  Rep.,  361,  per  Ryan,  C.  J.  (1838). 

Art.  20.    For  the  validity  of  marriage  it  is  necessary  i^ere  must 

that  there  should  be  no  prohibition  affecting  the  parties,  bftion Effect- 
ing the 

Notes.  -™ee 

Fatawa-i-Alamgiri,  Vol.  2,  p.  1. 

Zaidu-nil-Ambani,  Vol.  1,  p.  40. 

Art.  21.     Prohibitions     are    either    perpetual     or  Perpetual 

temporary.     The  causes  that   produce  perpetual    prohi-  and  temP.° 

L  .  .  11  rary  P*ombi- 

bitions  are  legitimate  and  natural  relationship,  affinity  tions  to 

,  „  marriage. 

and  fosterage. 

The  causes  that  create  temporary  prohibitions  are  as 
follow  : — The  union  with  two   women  related  to    one 

'  See  Art  377. 
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another  within  the  prohibited  degree  ;l  the  union  with 
more  than  four  women  at  one  time  ;  the  absence  of  a 
heavenly  and  revealed  religion  ;2  a  final  repudiation  or 
one  pronounced  three  times  ;  and  the  fact  that  the  woman 
is  another  man's  wife  or  is  observing  Iddat*  consequent 
upon  repudiation  or  widowhood. 

Notes. 

Fatawa-i-Kazi  Khan,  pp.  165-167  ;  Fath-ul-Kadir, 
Vol.  2,  p.  16  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  11. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  2,  Chap.  1,  p.  29  ;  Macn. 
Prin.,  Chap.  7,  s.  10,  p.  57.  Zaidu-nil-Ambani,  Vol.  1,  p.  40. 

The  absence  of  a  heavenly  or  revealed  religion  causes 
temporary  prohibition  to  marriage.  Both  schools,  Shiah  and 
Sunni,  prohibit  sexual  intercourse  between  a  Mahomedan  woman 
and  a  man  who  is  not  of  her  religion  —  Himmut  Bahadur  v. 
Sahebzadee  Begum,  14  W.  R.,  125  (1870). 

A  Mahomedan  woman  cannot  enter  into  a  contract  of 
marriage  with  a  man  who  is  not  a  Mussulman  —  Baklishi  Kislien 
Prasad  v.  Thakur  Das,  I.  L.  R.,  19  All.,  375  (1897). 

Nor  can  a  Mahomedan  woman  marry  a  second  husband  during 
her  first  husband's  lifetime  —  Ameena  v.  Kuttoo  Khan,  1  Sel.  Rep., 
S.  D.  A.,  32  (1841). 

•&**"  22.     A.  man  is  forbidden  to  marry  his  mother, 
n*s  grandmother,  how  high    soever  ;4  his  daughter,  his 
in  marriage.   son's  daughter,  or  daughter's  daughter,  how  low  soever  ;5 
his  sister,  his  sister's  daughter  or  brother's  daughter, 
how  low  soever  ;5  his  paternal  or  maternal  aunt. 

The  corresponding  male  relations  are  forbidden 
to  the  woman.  Marriage  is  permissible  between  first 
cousins. 


Prohibited 


1  See  Art.  22. 

•  See  Art.  31. 

•  See  Art.  310. 


4  Or  any  woman  above  her  in  the 
direct  line  of  ascent. 

•  Or  any  woman  below  her  in  the 
direct  line  of  descent. 
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Notes. 

Fatawa-i-Alamgiri,    Vol.    2,    p.   5  ;    Fath-ul-Kadir, 
Vol.  2,  p.  16  ;  Radd-ul-Muhtar,  Vol.  2,  p.  300. 

Baillie,  Bk.  1,  Chap.  3,  p.  23  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  27  ;  Macn.  Prin.,  Chap.  7,  s.  9,  p.  57;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  41. 

See  Sale's  Koran,  Chap.  IV,  pp.  62,  63. 

Art.  23      A  man  is  forbidden  to  marry  the  daughter  other  pro- 
of his    wife    with  whom  he  has  consummated  marriage,  hlbltlons- 
and  the  mother  of  the  wife  with   whom  he  has  validly 
contracted  marriage. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  2  ;  Bahrr-ul-Rayek, 
Vol.  3,  p.  107. 

Baillie,  Bk.  1,  Chap.  3,  pp.  24,  226  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  1,  pp.  27,  28,  29  ;  Macn.  Prin.,  Chap.  7,  s.  9, 
p.  57  ;  Zaidu-nil-Ambani,  Vol.  .1,  p.  43. 

Art.  24.    A  man,  who  has  had  illicit  intercourse  with  illicit  inter- 
a  woman,  can  marry  neither  her  mother  nor  her  daughter,       "    °n~ 


and  the    woman   herself  is   forbidden  to  his  father  and  prohibition 

to  marriage. 

his  son. 

Notes. 

Fatawa-i-Alamgiri,  Vol.   2,  p.  5  ;   Radd-ul-Muhtar, 
Vol.  2,  p.  303. 

Baillie,  Bk.  1,  Chap.  3,  p.  30  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  29;   Zaidu-nil-Ainbani,  Vol.  1,  p.  45. 

Art.  25      Fosterage  produces  the  same  impediments  Fosterage 
as  legitimate  and  natural  relationship,  with  the  exceptions  i^S^*" 
mentioned  in  the  Chapter1  on  Suckling.  to  marriage. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  2. 

Baillie,  Bk.  1,  Chap.  3,  p.  30  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  28  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  46. 

•  See  Bk.  IV  Chap.  II,  S.  1,  Arts.  365-374. 
AR,  IML  2 
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Marriage  is  Art.  26.     No  one  can  marry  the  sister,  the  aunt  or 

wlth'the        the  niece  of  the  woman  with  whom  he  is  still   united  in 

"r  niece^a  mari>iage>  or  °f  the  wife  that  he  has  repudiated  and  who 

wife  that  is    has  no^  ye^  completed  the  period  of  Iddat.1     But  if  the 

woman  who  causes  the  impediment  should  die  or  should 

the  marriage  be  dissolved  by  repudiation2  in    any  form, 

the  impediment  would  be  removed,  and  after  completion 

of  the  Iddat,  marriage  with  the  above-mentioned  women 

would  be  lawful. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  pp.  7,  8,  9. 

Baillie,  Bk.  1,  Chap.  3,  p.  31  ;  Hamilton's  Hfdayah,  Vol.  1, 
Bk.  2,  Chap.  1,  pp.  28,  29  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  48. 

See  Sale's  Koran,  Chap.  IV,  entitled  '  Women,'  p.  59. 

According  to  Mahomedan  law  a  man  cannot  marry  the  sister 
of  his  wife  during  the  continuance  of  his  union  with  her — Shuree- 
foonissa  v.  Kfiizuroonissa,  3  Sel.  Rep.,  S.  D.  A.,  280 
(1824). 

When  a  man  marries  two  sisters  by  one  contract,  and  one 
marriage  is  known  to  precede  the  other,  the  marriage  which  is 
the  later  of  the  two  is  absolutely  void — Azizunnissa  Khatoon  v. 
Karimunnissa  Khatoon,  I.  L.  R.,  23  Gal.,  130  (1895). 


Art  27'    Before  completion  of  the  prescribed  period, 
sible  with  a    marriage  is  not  permitted  with  a  woman  in  Iddat1,  whether 

woman  ob-  .        .  _ 

serving          such    Iddat    is    in    consequence    ot    repudiation,     the 
husband's  death,  or  the  cancellation  of  a  void  marriage. 

Notes. 
Fata wa-i- Ala mgiri,  Vol.  2,  p.  9. 

Baillie,  Bk.  1,  Chap.  3,  p.  31;  Zaidu-nil-Ambani,  Vol.   1,  p. 
5 1 ;  Clavel,  Vol.  1,  p.  17. 


See  Art.  310.  •  See  Art.  217. 
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Art.  28.     It  is  not  lawful  for  a  man  to  take  back  his  Re-marriage 
wife,  whom  he  has  repudiated  three  times,1  until  she  has  woman  repu- 
been  legally  married  to  another  man,   who  has  effected  thre?  times 
actual   consummation    of    marriage    with  her   and   has 
subsequently  repudiated  her,  or  ha?  died,  and  until  she 
has  completed  the  prescribed  period  of  Iddat.2 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  128. 

Baillie,  Bk.  1,  Chap.  3,  p.  43  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  53. 
See  Sale's  Koran,  Chap.  II,  p.  27. 

Art.  29      It  is  not  lawful  to  marry  a  woman  in  a  Marriage 
pregnant  condition  when  the  author  of  the  pregnancy 


is  known  lawful  ex~ 

cept  wheu 


But  a  man  may  marry  a  woman  pregnant  by   illicit     uicylf  due 
intercourse,   en  condition  that   no   cohabitation  is  per-  to  illicit 

intercourse. 

missible   until  after  her   delivery,  unless  it  is  the  man 
that  rendered  her  pregnant  who  marries  her. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  9. 

Baillie,  Bk.  1.  Chap.  3,  p.  38  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  32  :  Zaidu-nil-Ambani,  Vol.  1,  p.  52. 

Art.  30.     Any  man  having  four  lawful  wives  cannot  Marriage 
marry  a  fifth,  until  he  has  repudiated  one  of  the  four  and  wife  is  un- 
waited  until  the  period  of  Iddat,2  consequent  upon  such  Jj^Jf  J^11 
repudiation,  has  expired.  four  has  been 

repudiated. 
Notes. 

Sharh-i-Vikaya,  Vol.  2,  p.  18. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  2,  Chap.  l,p.  32  ;  Zaidu-nil- 
Ambani.  Vol.  1,  p.  54. 

Where  a  man  has  married  four  slave  girls,  his  union  with 
a  free  woman  is  not  the  fifth  marriage  and  therefore  valid  —  • 

•  See  Art.  248.  •  See  Art.  310. 
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Gholam    Husun    Alt    v.    Zeiniil    Bfebee,   1  Bel.   Rep..   S.    D.    A., 
63  (1801). 

See    Shumsoonisa   v.    Gouhur   Ali,    1  Sel.    Hep.,    S.   D.  A., 
359  (1827). 

Art.  31.     A  Muslim  can  marry  non-Muslim  women1 

Non-Muslim  .  .  . 

women  who    whose  religion  is  founded  on  the  scriptures,  that  is  to  say, 
Muslims.    °  Christians  or  Jewesses    settled  in    Muslim    States,    or 

elsewhere. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  10. 

Baillie,  Bk.  1,  Chap.  3,  p.  41  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  3  ;  Macn.  Prin.,  Chap.  7,  s.  12,  p.  f>8  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  56. 

See  Sale's  Koran,  Chap.  V,  p.  82. 

A  woman  of  the  Shiah  sect,  cannot  contract  a  valid  marriage 
with  a  Christian — Bakhshi  Kislien  Prasad  v.  Thakurdat,  I.  L.  R., 
19  All.,  375  (1897). 

Art.  32.     It  is   unlawful  for  a    Muslim   to  marry 

Fire-wor-  * 

shippers,  &c.,  fire-worshippers,    sabsens     or     star-worshippers,    whose 

are  unlawful.        ,.    .        .  ,   ,  -,  ,     -.      ,        , 

religion  is  not  based  on  any  noly  book. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  4. 

Baillie,  Bk.  1,  Chap.  3,  p.  40  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  1,  p.  30  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  56. 

See  Sale's  Koran,  Chap.  II,  p.  26. 

According  to  Mahomedan  law,  both  the  Sunni  and  Shiah 
schools  prohibit  marriage  between  a  Mussalman  woman  and 
a  man  who  is  not  of  her  religion — Himmut  Bahadur  v.  Saheb- 
zadee  Begum,  14  W.  R.,  125  (1870). 

Continued  cohabitation  between  a  Mahomedan  and  a  Hindu 
woman  does  not  raise  presumption  of  marriage — Monowar  Klian 
v  .  AUoollali  Khan,  3  N.-W.  P.,  H.  C.  R,,  178  (1871). 

See  In  the  matter  of  Ram  Kwmari,  I.  L.  R.,  18  Cal.,  264 
(1891)  ;  Abdtd  Razack  v.  Ja/er  Bindaneem,  L.  R.,  21  I.  A. 

56  (1893). 

• 

1  See  Art  21. 


CHAPTER  IV. 

GUARDIANSHIP  IN  MARRIAGE  (VILAYA). 

(Arts.  33-56.) 

SECTION    I. QUALIFICATIONS,    NECESSARY    FOR,    AND    DUTIES 

OF,    A    GUARDIAN    IN    MARRIAGE. 

(Arts.  33—  43. ^ 

Art.  33.     A  guardian1  in  marriage,  must  be  adult,   Necessary 
of  sound  mind  and  a  Muslim.     A  profligate  person  is  not  tions  of 
disqualified  from  becoming  a  guardian.  marriage.111 

Notes. 

Durrul-Mukhtar,  Vol.  2,  pp.  4,  6. 
Zaidu-nil-Ambani,  Vol.  1,  p.  57. 

The  father  who  is  an  apostate  from  the  Mahomedan  faith 
cannot  be  the  guardian  in  marriage  of  his  daughter,  and  conse- 
quently his  consent  is  not  necessary — In  the  matter  of  Mahin 
Bibi,  13  B.  L.  R.,  160  (1874). 

See  Guardian  and  Wards  Act  (VIII  o£  1890),  Chap.  [II. 

Art.  34.     The    intervention    of   a    guardian   is   an  Where  the 
essential  condition  to  the  validity   of  the    marriage  of 
minors,  and  of  adults    who  are  insane,   but   it  is    not  \ 
necessary  for  the  validity  of  marriage  between  persons 
who  are  adult  and  of  sound  mind. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  5. 

Macn.  Prin.,  Chap.  7,  ss.  14,  16,  p.  58  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  58. 

1  See  Art.  44. 
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The  rela- 
tions who 
have  the 
right  to 
intervene  as 
guardians  in 
the  marriage 
of   minors 
and  adults 
who  are 
incapable. 


The  Hanifites  hold  that  a  girl  who  arrives  at  puberty,  with- 
out haviug  been  married  by  her  father  or  guardian,  is  legally 
emancipated  from  all  guardianship,  and  can  select  a  husband 
without  reference  to  his  wishes — Mithammad  Ibrahim  v.  Gulam 
Ahmed,  1  Bom.  H.  C.  R.,  236,  jt*??-  Couch,  J.  (1864). 

Art.  35.  The  guardians  having  the  right  to  inter- 
vene in  the  marriage  of  minors  and  of  adults  who  are 
insane,  are  the  nearest  Asab1  relations,2  following 
the  order  of  inheritance,  the  nearer  excluding  the  more 
remote.3 

The  father  of  a  family4  is  the  natural  guardian  of 
his  minor  children,  failing  the  father,  the  guardianship 
devolves  upon  the  paternal  grandfather,  then  upon  the 
line  of  collateral  male  relations,  viz.,  the  full-brother, 
the  half-brother  by  the  father's  side,  the  son  of  the 
full-brother,  the  son  of  the  half-brother  by  the  father's 
side,  the  full-uncle,  the  half- uncle  by  the  father's  side, 
the  son  of  the  full-uncle,  the  son  of  the  half-uncle  by 
the  father's  side. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  6  ;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  11. 

Baillie,  Bk.  1,  Chap.  4,  p.  45  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  pp.  36,  37,  39  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  59  ; 
Clavel,  Vol.  1,  p.  313. 

Guardian-  Art.  36.     Failing  Asab  relations,  the  right  of  guar- 

ship  failing 

Asab  rela-      dianship  devolves  upon   the  female  line  in  the  following 
order  :— 

The  mother,  paternal  grandmother,  daughter, 
granddaughter  born  of  a  son  or  daughter,  their  descen- 
dants, maternal  grandfather,  full-sister,  half-sister  by 
the  father's  side,  uterine  brother  and  sister,  their 


tions. 


1  Agnate. 
•  See  Art.  52. 


•  See  Art.  139. 
4  See  Art.  44. 
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descendants,  then  upon  the  other  Zavil  Arhams,1  viz.,  the 
paternal  aunt,  maternal  uncle,  maternal  aunt,  daughters 
of  aunts,  their  descendants,  following  the  established 

order. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  I,  Chap.  4,  p.  46  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  38  ;  Macn.  Prin.,  Chap.  7,  s.  19,  p.  59  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  61. 

The  nearer  guardian  being  in  jail,  and  being  precluded  by 
his  absence  from  acting  as  guardian  in  marriage,  the  marriage 
contracted  by  the  mother  and  grandmother  of  the  minor  was 
held  lawful  —  Kaloo  v.  Chiriboollah,  13  B.  L.  R.,  1  63,  per  Kemp, 
J.  (1868). 

In  the  case  of  apostacy  of  father,  mother's  consent  held  suffi- 
cient—In the  matter  of  Ma/iin  Bibi,  13  B.  L.  R.,  160 
(1874). 

Art.  37.     Minors  having  no  near  or  remote  relation,  Guardian- 
are  subject  to  the  guardianship  of  the  ruling  authority,  or  any  rela- 
the  judge,    duly  authorized    to    contract    in   marriage  t 
orphans  of  either  sex,  who  are  within  his  jurisdiction. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p.  46  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  39  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  62. 

Art.  38.     The  executor  under  a  will  has  no  autho-  Executor 

,  .  .  cannot  in- 

rity  to  contract  his  wards  in  marriage,  even  though  the  terfere  in 


father  in  his  will  should  have  conferred  this  power  upon 
him,  unless  this  right  is  acquired  by  relationship,   or  is 
vested  in  him   by  a  judge,   and  no  other  person  exists  relationship 
having  preference  over  him. 

Notes, 
Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  1,   Chap.   4,  p.   48  ;  Zaidu-nil-Ambani,   Vol.   1, 
p.  63. 

1  Uterine  relations. 
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Muslims  Art.  39.     Muslims    cannot    act     as    guardians    to 

cannot  act  as  .  e  ° 

guardians  to  non-Muslims  in  their  marriages,  nor  in  the  adminis- 
lims,  except  tration  of  their  property,  unless  it  is  in  the  capacity 
empowered  °^  ru^no  authority,  or  its  representative.  Non-Muslims 
to  do  so.  can?  however,  act  as  guardians  to  non-Muslims,  both 

in  their  marriages  and  in  the    administration    of  their 

property. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p.  47  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  38  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  64. 

A  remote  Art.  40.     A  remote  relation  has   not  the  right  to 

relation    has  .  .  »  . ,.    J . 

no  prefer-  contract  minors  in  marriage,  it  there  is  a  nearer  rela- 
near  relation  ^on  fulfilling  the  necessary  conditions  for  exercising 
in  the  mar-  guardianship. 

riage  of 

But  if  the  nearer  relation  is  absent  and  at  such 
a  distance  that  the  chosen  bridegroom's  withdrawal  is 
to  be  feared  before  the  arrival  of  the  reply,  the  right 
of  guardian  passes  to  the  next  nearest  relation,  who  can 
validly  contract  the  minor's  marriage  without  the  nearer 
relation  being  able  to  demand  its  cancellation.  It  would 
be  the  same  if  the  nearer  relation  were  legally  incom- 
petent.1 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  12  ;  Durrul-Mukhtar, 
Vol.  2,  p.  2. 

Baillie,  Bk.  1,  Chap.  4,  p.  49  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  39  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  64. 

Where  a  Art.  41.     If  the  nearer  relation  refuses   a   proposal 

near  relation 

refuses  a        of  marriage  made  to  his  ward,  the  more  remote  relation 

proposal,  the  ,  ,         .    ,  .  ,  . 

Judge  may      has  not  the  right  to  contract  the  ward  in  marriage. 

contract 

marriage. 

1  See  Art.  482. 


GUARDIANSHIP   IN    MARRIAGE.  25 

This  right  is  vested  in  the  judge,  before  whom  the 
complaint  is  lodged,  even  when  the  refusal  proceeds  from 
the  father.  The  Judge,  on  being  satisfied  that  there  is 
no  sufficient  cause  for  the  refusal,  that  the  husband  is 
suitable1,  and  that  the  dower  settled  on  the  girl  is  equal 
to  the  proper  dower2,  shall,  himself  or  by  his  deputy, 
contract  the  marriage  in  the  name  of  the  refusing 
party.  But  if  the  refusal  of  the  proposal  was  based 
on  good  grounds,  such  as  inferiority,  either  of  the 
husband's  condition,  or  of  the  dower  settled  on  the  girl, 
the  judge  cannot  give  her  in  marriage  against  the  wish 
of  her  relation. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  342. 

Baillie,  Bk.  1,  Chap.   4,  p.  50  ;    Zaidu-nil-Ambani,  Vol.   1, 
p.  66  ;  Clavel,  Vol.  1,  p.  'A. 

Art.  42.     Where   there   are   two  relations  of    the  Eitberoftwo 

same  degree,  either  can  validly  contract  the  ward  in  mar-  the  same 

riage  ;  and,  so  long  as  the  marriage  is  validly  contracted,  contract"*7 

ratification  by  the  other  relation  is  not  necessary.  ^ard  in  mar- 

riage. 
Notes. 
Fatawa-i-Alamgiri,  Vol.  '2,  p.  12. 

Baillie,  Bk.  1,   Chap  4,    p.    49  ;    Zaidu-nil-Ambani,   Vol.    1, 
p.  67. 

Art.  43.     The  judge,    empowered    to  give    female  A  judge  can- 
not marry  a 
orphans  in  marriage,  cannot  contract  one  to  himself,  nor  female  or- 

can    he    contract    her    to    one    of  his    ascendants    or  charge1 
descendants. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  340. 

Baillie,    Bk.    1,  Chap.  4,   p.  47  ;  Zaidu-nil-Ambani,  Vol.    1, 
p.  68. 

1  See  Art.  62.  »  See  Art.  78. 
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Power  of    a 
father  and 
grand- 
father with 
regard  to 
compelling 
children  inj 
marriage. 


Where  such 
marriage  re- 
mains valid. 


SECTION  II. MARRIAGE  OF  MINORS  AND  OF  ADULTS,  WHO 

ARE    LEGALLY    INCOMPETENT.1 

(Arts.  44-56.) 

Art.  44.  The  father  of  a  family  has  the  power  of 
compelling  his  minor  children  of  either  sex,  to  enter  into 
the  state  of  marriage,  even  when  the  daughter  is  not  a 
virgin.  This  right  of  compulsion  is  extended  to  the 
paternal  grandfather  and  all  other  guardians  fulfilling 
the  necessary  conditions.2 

Adults  of  either  sex  afflicted  with  imbecility  or 
habitual  madness,  and  who  have  been  without  lucid 
intervals  for  a  whole  month,  are  judicially  in  the  same 
position  as  minors,  and  like  them,  are  subject  to  the 
right  of  compulsion. 

Notes 

Durrul-Mukhtar,  Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  4,  p.  46  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  69. 

Art.  45.  Where  the  father  or  grandfather  con- 
tracts in  -marriage  his  son,  grandson,  daughter  or 
granddaughter,  they  being  minors  or  adults  who 
are  legally  incompetent,  the  marriage  is  valid,  and 
its  consequences  are  binding  without  any  one  of  the 
above  being  able,  on  reaching  majority,  to  demand 
its  cancelment.  This  is  so,  even  when  the  boy  suffers 
loss  by  the  heavy  amount  of  dower  paid,  or  when 
the  girl  suffers  by  the  inferior  amount  settled  on  her,  or 
by  the  husband  not  being  her  equal.3 

It  is  the  same  in  the  case  of  an  insane  woman 
contracted  in  marriage  by  her  son  who  is  also  her 
guardian. 


See  Art.  482. 


•  See  Art.  83. 


See  Art.  62. 
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Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  56. 

Baillie,  Bk.  1,  Chap.  4,  p.  50  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  41  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  70. 

Art.  46.     Where    the    father  or   the    grandfather,  Where 
reputed    profligate,   compels  to  enter  into   the  state  of  grandfather] 
marriage  his  son,  grandson,  daughter  or   granddaughter,  asn§rofllgate 

whether  minor  or  adult  who  is  legally  incompetent,1  and  occasions 

loss  mar- 
seriously  injures  the  boy  by   making  him  pay  a  dower  riage  is 

greater  than  that  which  he  is  bound  to  provide,  or 
seriously  injures  the  girl  by  accepting  a  dower  smaller 
than  that  which  ought  to  have  been  settled  on  her,  or  if 
he. marries  her  to  a  husband  not  her  equal,  the  marriage 
shall  be  invalid. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  56. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  2,  Chap.  2,  p.  37  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  72. 

Art.  47.    When  a  guardian,  other  than  the  father  or  where  the 
grandfather,  has  a  boy  or  girl  placed  under  his  guardian-  contracts  the 
ship,  and  contracts  one  of  them  in  marriage  to  an  un-  Ulinor  m 

marriage  to 

suitable  person,   or    causes  the  ward  serious  injury  by  an  unsnit- 

.  .  able  person. 

reason  01  the  dower  given  or  accepted,  the  marriage  is 
invalid,  even  when  it  is  a  judge  who  has  contracted  it. 

Where  a  guardian  marries  his  ward  to  a  suitable2 
person  and  the  dower  is  equal  to  the  proper  dower,3  the 
marriage  is  valid,  but  the  ward  upon  attaining  majority 
or  when  informed  of  such  marriage,  is  entitled  to 
demand  its  dissolution,  even  when  the  marriage  has 
been  consummated. 

1  See  Art.  482.  »  See  Art.  02.  •  See  Art.  78. 
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marrage 

have  right 

of  cancel- 

ling  con- 

tract  at 


Notes. 
Durrul-Mukhtar,  Vol,  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p.  50  ;  Hamilton's  Hedayah,  Vol. 
1,  Bk.  2,  Chap.  2,  p.  31  ;  Macn.  Prin,  Chap.  7,  s.  18,  p.  58  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  73  ;  Clavel,  Vol.  1,  p.  54. 

According  to  Mahomedan  law  of  the  Sunui  school,  a 
marriage  by  a  minor  is  voidable  only,  that  is,  complete  unless 
avoided  by  the  dissent  of  the  girl  on  her  reaching  puberty. 

According  to  the  Shiah  doctrine,  a  fazoolee  marriage  re- 
quires assent  of  the  minor,  after  attaining  puberty  and  mature 
understanding,  to  perfect  it,  and  that,  in  the  event  of  death  inter- 
vening before  such  assent  is  given,  the  marriage  remains  incom- 
plete. Without  the  assent  of  a  girl  after  attaining  puberty,  the 
marriage  remains  imperfect  and  does  not  create  any  rights  :m<l 
obligations. 

In  the  absence  of  evidence  to  the  contrary,  the  presump- 
tion of  Mahomedan  law  is  that  a  girl  attains  puberty  when  she 
reaches  the  age  of  9  years  —  Mulka  Jehan  v.  Mahomed  I?  sklmr  !•<'••. 
L.  R.,  I.  A.,  Sup.  Vol.,  192  (1873). 

See  Khajooroonissa  v.  Rowshan  Jehan,  I.  L.  R.,  2  Cal.,  184, 
P.  C.  (1876). 

Art.  48.  If  the  wards  married  under  compulsion 
prefer,  on  attaining  puberty,  to  have  their  marriao-e 

x  11      •  •      i 

dissolved,  they  must  seek  their  remedy  before  a  judge. 

t 

The  judge,  after  having  ascertained  that  their  right 
has  not  lapsed,  will  pronounce  the  dissolution  of  the 
marriage.  If  one  of  the  parties  dies  before  the  judge 
has  pronounced  his  decision,  the  survivor1  is  entitled  to 
inherit  from  the  deceased,  and  the  dower  settled  on  the 
wife  remains  her  property  or  devolves  upon  her  heirs. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  332. 

Baillie,  Bk.  1,  Chap.  4,  p.  50  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  76. 

•  See  Art.  271. 
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Art.  49.    Where  a  womanhas  the  option,  upon  attain-  How  a 

x  woman  must 

ing  puberty,  of  having  her  marriage  cancelled,  and  upon  exercise  this 
reaching  that  age  while  yet  a  virgin,  still  wishes  to  take  tiou.  ° 
advantage   of  this   right,   she   must  protest  against  the 
action  of  her  guardian  and  declare  before  witnesses  that 
she  is  free.    This  declaration  must  be  made  at  the  moment 
the  signs  of  her  puberty  become  visible,  or  as  soon  as  she 
is    informed,   after  reaching    puberty,    of  her    marriage 
which    she   had   hitherto   been  kept    in    ignorance    of; 
otherwise  she  loses  her  rio-ht. 

o 

Her  ignorance  of  this  right,  or  of  the  moment  at 
which  she  ought  to  exercise  it,  is  not  a  valid  excuse. 
But  having  once  protested  against  her  marriage  before 
witnesses  at  the  proper  time,  any  delay  in  taking  judicial 
action,  however  protracted  it  may  be,  does  not  cause  her 
to  lose  her  right ;  unless,  in  the  meantime,  she  has  such 
intercourse  wTith  her  husband  as  would  presume  her 
consent  to  the  marriage. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  335,  336;  Fath-ul- 
Kadir,  Vol.  2,  p.  53. 

Baillie,  Bk.  1,  Chap.  4,  pp.  51,  52  :  Hamilton's  Hedayab, 
Vol.  1,  Bk.  2,  pp.  37,  38  ;  Zaidu-nil-Ambani,  Vol.  1,  p,  78. 

A  minor  on  attaining  puberty  may  have  the  marriage  con- 
tracted during  minority  cancelled. — Mulka  Jehan  v.  Mohammed 
Uskhurree  L.  R.,  I.  A.,  Sup.  Vol.,  192  (1873).  See  Sel.  Rep., 
S.  A.  Bom.,  56  (1821). 

Art.  50.    Where  a  girl  contracted  in  marriage  has  Effects  of  her 

.  .  11     i  •        silence  at  the 

the  option  or  having  such  marriage  cancelled  on  attain-  time   option 
ing  puberty,   and  she  reaches  that  age  after  the  dis-  exercised, 
appearance   of  her   virginity,   then  her  silence,  at   the 
moment  her  puberty1  becomes  visible,    or   her   silence 

i  See  Art.  495. 
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Every  male 
or  female, 
adult  and 
of  sound 
mind,  can 
marry  with- 
out a   guar- 
dian's inter- 
vention. 


when  informed  of  her  marriage  after  reaching  puberty, 
if  she  were  ignorant  of  the  fact  before  that  age,  does 
not  deprive  her  of  the  right  to  protest,  unless  she  has 
given  formal  or  tacit  consent  to  the  marriage. 

It  is  the  same  for  a  boy  attaining  puberty,1  and 
who  was  contracted  in  marriage  by  a  guardian  other 
than  the  father  or  grandfather. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  13. 

Baillie,  Bk.  1,  Chap.  4,  p.  54  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  34  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  79. 

A  minor,    given  in   marriage  by  any  person  other  than  the 
father  or  grandfather,  has  the  option  of  ratifying  or  repudiating  it 
on  attaining  puberty — Badal  Aurat  v.  Queen-Empress,  I.   L.  R. 
19  Cal.,  79  (1891). 

Art.  51.  Every  male,  adult  and  of  sound  mind, 
can  marry,  even  if  he  is  a  spendthrift,  without  the  inter- 
vention of  a  guardian. 

Every  woman  at  the  age  of  puberty,1  who  is 
of  sound  mind,  whether  a  virgin  or  not,  can  marry 
without  the  intervention  of  a  guardian.  The  marriage 
which  she  herself  contracts  is  valid  and  binding, 
so  long  as  the  husband  she  chooses  is  her  equal,2  and 
the  dower  settled  upon  her  is  equal  to  the  proper 
dower.3 

Notes. 
Hidaya,  Vol.  2,  p.   34. 

Baillie,  Bk.  1,  Chap.  4,  p.  54  :  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  34  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  81. 

Freedom  to  marry  on  attaining  puberty  without  the  interven- 
tion of  guardian — Muhammad  Ibrahim  v.  Gulam  Ahmed,  1  Bom. 
H.  C.  R.,  236,  per  Couch,  J.  (1864).' 


1  See  Art.  495. 


»  See  Art.  62. 


•  See  Art.  78. 
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According  to  Art.  51.  every  woman  at  the  age  of  puberty, 
who  is  of  sound  mind,  can  marry  without  the  intervention  of 
a  guardian,  and  Art.  53  says  that  a  woman,  who  has  attained 
puberty,  whether  virgin  or  not,  cannot  be  compelled  in 
marriage.  She  must  be  consulted  and  give  her  consent — Clavel, 
Vol.  1,  p.  35. 

See  Section  11  of  the  Indian  Contract  Act  (IX  of  1872), 
and  Section  2  of  the  Indian  Majority  Act  (IX  of  1875). 

Art.  52.      Where     a    woman,    adult     and    legally  Where  a 

^  .  ^     woman 

competent,  herself  contracts  marriage  against  the  wish  marries 
of  an  A  sab1  guardian  and  the  dower  is  inferior  to  the  w^islTof  an6 
proper  dower,2  such  guardian  can  impugn  the  marriage,  ^JJ  JJea~ 
in  spite  of  its  validity,  and  demand  from  the  husband  !atter  can. 

impugn  the 

payment  of  the  difference  existing  between  the  dower  marriage  if 

J .        husband  is 

settled,    and  the    proper  dower,    or   demand    that    the  not  suitable 
marriage  should  be  cancelled  by  a  judge.     If  the  husband  inferior1  * 
were  not  suitable,3  the  marriage  would  be  void  ab  initio,  dower- 
and  the  subsequent  consent  of  her  A  sab  guardian  would 
not  render  it  valid.     Where  there  is  no  Asab  guardian, 
or  where  such  guardian  gives  his  previous  and  formal 
consent,  an  unsuitable  marriage  contracted  by  the  woman 
herself  is  perfectly  valid. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  321-22. 

Baillie,  Bk.  1,  Chap.  5,  p.  67  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  41  ;  Zaidu-nil-Ambani  Vol.  1,  p.  81  ;  Clavel, 
Vol.  1,  p  54. 


Art.  53.     A   woman    who   has   attained   puberty, 


Consent  of  a 
woman,  vir- 

whether    virgin    or    otherwise,    cannot    be    compelled  PP or. other- 

wise,  is  es- 

in  marriage  :  she   must   be    consulted   and  her   consent  sential  and 

,       .        ,  how  such 
Obtained.                                                                                                                     consent  may 
be  expressed. 

»  Agnate.  »  See  Art.  78  ;  «iSee  Art.  62. 
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When  a  girl,  who  is  a  virgin,  is  consulted  before 
her  marriage,  or  informed  of  such  marriage  after  its 
conclusion  by  a  near  relation;  or  his  agent,1  and  of  her 
own  accord  remains  silent,  after  being  made  aware 
of  the  husband  to  whom  she  has  been  united,  and  of 
the  amount  of  dower  that  has  been  settled  on  her,  or 
when  she  smiles  or  laughs,  weeps  without  sobs,  then 
her  silence,  smile,  laugh,  or  tears  will  amount,  before 
conclusion  of  the  marriage,  to  a  ratification. 

But  where  a  girl,  who  is  a  virgin,  is  consulted  and 
informed  of  her  marriage  by  a  distant  relation,  it  is 
indispensable  that  her  consent  should  be  expressed  in 
words  or  by  an  act  which  presumes  consent,  even  when 
she  has  been  made  aware  of  her  future  husband,  and  of 
the  amount  of  the  dower. 

Notes. 

Fath-ul-Kadir,  Vol.  2,  p.  44  ;  Durrul-Mukhtar, 
Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  4,  p.  55  ;  Hamiltou's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  34  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  84. 

See  Sections  13,  14  of  the  Indian  Contract  Act  (IX  of  1872.) 

Consent  of  a  Art.  54.     An  adult  woman,  who  is  not  a  virgin, 

other  than  a  cannot   be   given   in   marriage,    unless  her  consent    is 

bTexpressS  obtained    in    words,   or   by   an  act  which   implies  her 

consent :  and  if  consulted  by  a  near  or  distant   relation, 

she    remains    silent,    her  silence  does    not   amount    to 

consent. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  327. 

Baillie,  Bk.  1,  Chap.  4,  p.  60  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  35  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  87. 

•  See  Art.  57. 
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Art.  55.      A  woman,    who    has  lost   her  virginity  Women  who 
through  an  accident  or  old  age,  is  to  be  treated  as  a  virgin,  treated 
and  so  must   a   wife,   separated  from  her  husband  by  as  virgms- 
reason  of  his   impotency,1  or  dissolution  of  marriage  by 
repudiation2  or  his  death,   before  consummation    of  the 


Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  4,  p.  61;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  pp.  35,36  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  88. 

Art.  56.     A    woman,    married   too    young,    must  Girl  wife 
not  be  taken  to  her  husband's  house,  before  she  is  physic-  taken °to  her 
ally  fit  for  sexual   intercourse.     Her  father,  who  cannot  husband's 

house  before 

be  compelled  to  make  her  over,  has  the  right  of  demand-  she  is  phy- 

ing  and  receiving  on  her  behalf  the  prompt3  part  of  the  sexual 

dower.     In  case  of  dispute  between  the  husband  and  the 

father  of  the  child  wife  as  to   her   condition,  the  judge 

shall  appoint  either  one  or  two  trustworthy   matrons  to  amined  by  a 

.  rr  matron. 

examine  her.  If  the  report  of  the  matrons  confirms  the 
husband's  claim,  the  wife  shall  be  taken  to  her  husband's 
house  :  if  the  report  is  to  the  contrary,  she  will  continue 
to  remain  provisionally  in  her  father's  house.  In  such 
disputes  it  is  the  physical  constitution  and  not  the 
age  that  must  be  considered. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  13. 
Baillie,  Bk.  1,  Chap.  4,  p.  54  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  90. 
According  to  Mahomedan  law,  the  effect  of  the    contract   of 
marriage  is  to  place  the  wife  under  the  dominion  of  the   husband, 
but  notwithstanding  marriage,  the  right  to  the   care  and    custody 
of  a  girl  belongs,  not  to  the  husband,  but  to  her  mother,  until  she 
attains   the  age  of   puberty — In  the   matter  of  Khatija   Bibi,    5 
B.  L.  R.,  557,  per  Norman,  J.  (1870). 

•  See  Art.  298.  *  See  Art.  217.  *  See  Art.  73. 

AK,  IML  3 
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A  husband  is  not  entitled  to  recover  a  wife  of  ten  years  old 
from  the  custody  of  her  mother — Watir  All  v.  Kaim  Ali,  5  N.-W. 
P.,  H.  C.  R.,  196  (1873). 

See  In  the  Matter  of  Mahin  Bibi,  13  B.  L.  R.,  160  (1874)  ; 
JVur  Kadir  v.  Zulaikha  Bibi,  1.  L.  R.,  11  Gal.,  469,  per  Garth, 
C.  J.  (1885)  ;  Korban  v.  King-Emperor,  I.  L.  R.,  32  Gal.,  444 
(1904). 


An  agent 
may  be  ap- 
pointed to 
contract 
marriage. 


Such  ap- 
pointment 
may  be 
made  verb- 
ally or  in 
writing 


CHAPTER  V. 

AGENCY  IN  MARRIAGE. 
(Arts.  57—61.) 

Art.  57.  It  is  allowable  for  the  contracting  parties, 
when  they  are  adult,  and  of  sound  mind,  to  contract 
marriage  by  means  of  agents.1 

This  power  is  also  accorded  to  the  father  and  other 
guardians2  who  can  be  represented  at  the  marriage  of 
their  wards. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  117  ;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  18. 

Baillie,  Bk.  1,  Chap.  6,  p.  83  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  42  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  91. 

See  Fukhronissa  v.  Shah  Ally  Ruzzah,  6  Sel.  Rep.,  S. 
D.  A.,  368  (1840)  ;  Abdul  Kadir  v.  Salima,  1.  L.  R.,  8  All.,  149, 
F.  B.  (1886)  ;  Badal  Aurat  v.  Empress,  I.  L.  R.,  19  Gal,  79 
(1891)  ;  Sabrati  v.  Jungli,  2  C.  W.  N.,  245  (1898)  ;  Aklimannessa 
Bibi  v.  Mahomed  Hatem,  I.  L.  R.,  31  Gal.,  849  (1904). 

See  Section  183  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  58.  The  appointment  of  an  agent  for  marriage 
can  be  made  verbally  or  in  writing,  no  witness  being 


1  See  Art  140. 


»  See  Art.  35. 
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necessary  for  its  validity.     Witnesses  are  only  required 
to  avoid  disputes  on  the  part   of  the  principal. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,   p.    352 ;    Fatawa-i-Alam- 
giri,  Vol.  2,  p.  18. 

Baillie,  Bk.  1,  Chap.  6,  p.  76  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  92. 

The  authority  of  an  agent  may  be  expressed  or  implied — See 
Section  186  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  59.     Without  the  principal's  sanction  the  agent  ^^1?  ate 
cannot  delegate  his  authority  to  a  third  party,  unless  his  his  power 

*  J  without 

powers  are  absolute.  principal's 

authority. 
Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  325. 

Baillie, Bk.  1,  Chap.  6,  p.  83  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  92. 
See  Section    190  of  the  Indian  Contract  Act  (IX  of  1872). 

Art   60.     Where  an  agent  is  authorized  by  a  woman  Agent  is  not 

.  responsible 

to  give  her  in  marriage,  he  is  not  bound  to  make  her  for  delivery 
over  to  the  husband.     Nor  is  he  responsible  to  her  for  husband °nor 
her  dower  unless  he   has  guaranteed  it ;  in  which  case  for  dower- 
he  is  bound  to  discharge  it,  his  remedy  being  against 
the  husband,   provided  the  latter  had  authorized  such 
guarantee. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  443. 
Baillie,  Bk.  1,  Chap.  6,  p.  75  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  93. 

Art.  61-  The  contract  entered  into  by  the  agent  Agent's  con 
in  the  name  of  his  principal  is  only  binding  on  the  latter,  itlfwithin 
provided  it  is  made  within  the  scope  of  his  authority.  au°thorfthlS 
If  this  authority  is  exceeded,  the  contract  only  becomes  binds  the 

principal. 

binding  after  ratification1  by  the  principal. 

»  See  Arts.  141,  142. 
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Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  352,  353. 
Zaidu-nil-Ambani,  Vol.  1,  p.  94. 
The  bride's  father  is  entitled  to  set  aside  the  marriage,  on  the 

O     ~ 

ground  of  inequality  between  the  parties  to  the  marriage,  if  it  had 
taken  place  without  his  consent — Mohumdee  Begum  v.  Bairam 
Khan,  1  Agra  H.  C.  R.,  130,  per  Morgan,  C.  J.  (1866). 

As  to  enforcement  and  consequences  of  agent's  contracts, 
see  Section  226,  as  to  how  far  the  principal  is  bound  when  agent 
exceeds  his  authority,  see  Section  227,  and  as  to  the  effects  of 
ratification,  see  Section  196,  of  the  Indian  Contract  Act  (IX  of 
1872). 


CHAPTER  VI. 

EQUALITY  IN  MARRIAGE. 
(Arts.  62—69.) 

Husband  Art.  ^2-     -^n  or^er  ^Sit  a  marriage  may  bear  the 

must  be  the    character  of  a  suitable  union  in  law,  the  husband   must 

wife  s  equal, 

but  wife's      be   the   equal  of    the   woman   in   accordance  with  the 
doe"  not  *      conditions  laid  down  in  the  following  articles. 

render  mar-  ,.«.., 

riageinvalid.  The  woman  s  inferiority  does  not  render  the  marriage 

invalid.  Equality  in  respect  of  the  husband  is  a  right, 
which  may  be  claimed  by  the  woman's  guardian  and  by 
the  woman  herself.  The  question  must  be  considered  at 
the  time  the  contract  is  made  ;  a  subsequent  change  in 
the  husband's  condition  would  not  affect  the  validity  of 
a  marriage. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  343,  344,  348,  349. 

Baillie,  Bk.  1,  Chap.  5,  p.  62  ;  Hamilton's  Hedayah,  Vol.   1, 
Bk.  2,  Chap.  2,  p.  40  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  94. 

Art.  63.     Where    a    woman,     legally    competent, 
tions  teat      chooses  a  husband  without  the  previous   consent  of  an 


guardian,8  or  where  a    young   girl  is   given   in 

n  marrage.  - 

1  Agnate  *  See  Art.  35. 
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marriage  by  a  relation,  other  than  the  father  or  grand- 
father, or  by  one  of  the  latter  when  he  is  a  reputed 
profligate,  it  is  necessary  for  the  validity  of  the  marriage, 
that  the  contracting  parties,  if  they  are  of  Arab  origin, 
should  possess  equality  of  birth ;  if  not  of  Arab  origin, 
they  must  possess  equality  of  Islam,  fortune,  virtue  and 
calling. 

Should  the  husband  be  inferior  to  the  wife  in  one  of 
the  foregoing  conditions,  the  marriage  in  the  above 
•cases  would  be  invalid. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  344,  345,  346,  347, 
348  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  18  ;  Bahrr-ul-Rayek, 
Vol.  3,  p.  144. 

Baillie,  Bk.  1,  Chap.  5,  p.  66  ;  Hamilton's  Hedayab,  Vol.   1, 
Bk.  2,  Chap.  2,  p.  40  :  Zaidu-nil-Ambani,  Vol.  1,  p.  96. 

Art.  64.     In  deciding  equality  in  Islam,  it  is  not  What    con- 

StltU.t6S 

necessary,  with  regard  to  the  husband,  to  go  back  further  equality 
than  his  father  and  grandfather. 

Thus  he,  who  has  embraced  Islam  without  having 
been  born  a  Muslim,  cannot  be  the  equal  of  a  Muslim 
woman  born  of  a  Muslim  father,  and  he,  whose  father 
only  is  a  Muslim,  is  not  the  equal  of  a  woman  whose 
father  and  grandfather  were  Muslims. 

But  he,  whose  father  and  grandfather  are  Muslims, 
is  the  equal  of  the  woman  who  has  many  Muslim 

ancestors. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  346. 

Baillie,  Bk.  1,  Chap.  5,  p.  63  ;  Hamilton's  Hedayah,  Vol.  1, 
'Bk.  2,  Chap.  2,  p.  40  ;  Zaidu-nil-Ambani.  Vol.,  1,  p.  98. 

Art.  65.     Nobility    acquired    by    knowledge    and  ^^ 
•merit  is  superior  to  that  which  is  inherited.  thaTwhich 

is  inherited. 
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A  man  able 
to  pay  the 
prompt  part 
of  dower  and 
wife's  main- 
tenance, is 
the  equal 
of  a  rich 


Equality  in 
respect  of 
virtue  or 
otherwise. 


Equality  as 
regards 
profession 
or  trade. 


Thus  a  learned  man,  who  is  not  of  Arab  origin,  is 
the  equal  of  an  Arab  woman,  even  if  she  be  a  Korei  shite1. 

A  learned  man  who  is  poor,  is  the  equal  of  the 
daughter  of  the  man  who  is  rich  and  ignorant. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  350. 

Baillie,  Bk.  1,  Chap.  5,  p.  63  ;  Zaidu-nil-Ambani.  Vol.  1, 
p.  99. 

Art.  66.  Possession  of  wealth  on  the  part  of  the 
woman  is  not  considered  in  marriage.  The  man,  who 
possesses  sufficient  means  to  discharge  the  prompt2  por- 
tion of  the  dower,  and  is  able  to  maintain  the  wife  for  one 
month,  or,  by  his  labour  provide  her  daily  with  the 
necessary  maintenance,  is  the  equal  of  a  rich  woman. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  348. 

Baillie,  Bk.  1,  Chap.  5,  p.  64  ;  Hamilton's  Hedayah.  Vol.  1, 
Bk.  2,  Chap.  2,  p.  40  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  99. 

Art.  67.  The  man,  who  is  a  profligate,  is  not  the 
equal  of  a  virtuous  woman,  but  he  is  the  equal  of  a 
woman  of  immoral  character, 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  347. 

Baillie,  Bk.  1,  Chap.  5,  p.  65 ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  40  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  100. 

Art.  68.  With  regard  to  persons  not  of  Arab 
origin,  equality  of  calling  or  profession  must  be  taken 
into  consideration  as  regards  Arabs  themselves,  equality 
is  only  to  be  considered  among  those  who  are  engaged 
in  trade. 


1  Of  the  tribe  of  Koreish  in  Arabia,  to  which  the  Prophed  Mahomet  belonged. 
*  See  Art.  73. 
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If  the  trade  followed  by  the  husband  is  nearly  on 
a  footing  with  that  followed  by  the  father-in-law,  the 
slight  difference  would  not  constitute  a  misalliance  ;  but 
if  the  trades  differ  greatly,  he,  who  exercises  a  low 
calling,  cannot  be  the  equal  of  a  woman  whose  father 
follows  a  higher  calling. 

In  this  connection  the  custom  of  each  country 
must  serve  as  a  guide,  according  as  the  trades  there  are 
considered  more  or  less  reputable. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  348. 

Baillie,  Bk.  1,  Chap.  5,  p.  66 ;  Hamilton's  Hedayah,   Vol.   1, 
Bk.  2,  Chap.  2,  p.  41  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  100. 

Art.  69.  Where  a  guardian  has  contracted  a  woman  ignorance  of 
in  marriage  by  her  own  consent,  and  is  ignorant  of  the  band'scondi- 
husband's  condition  in  life,  neither  the  guardian  nor  the  tjon  ln  life,at 

°  the  time  of 

woman  can  have  the  marriage  cancelled,  if  it  is  discovered  marriage, 
subsequently  that  the  husband  was  not  the  wife's  equal,  affect  its 
But  where    the  guardian  has  stipulated  that  the  except  in 
husband  should  be  the  wife's    equal,  and   the   husband,  miarepre- 
representing  himself  as  such,  turns  out  to  be  manifestly  sentatlon- 
inferior  to   the  wife,  the  guardian  may  either  ratify  the 
marriage  or  have  it  dissolved. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  344. 

Baillie,  Bk.  1,  Chap.  5,  pp.  70,  71  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  102. 

See    Section  19  of  the  Indian  Contract  Act  (IX  of  1872). 


CHAPTER  VII. 

DOWER. 

(Arts.  70—119.) 

SECTION     I. AMOUNT   OP   DOWER,    AND   THE    FIT    SUBJECTS     OF 

WHICH    DOWER    MAY    CONSIST. 

(Arts.  70-73.) 

Art.  70.  The  lowest  amount  of  dower  is  fixed  at 
ten  dirhems1  or  pieces  of  silver  weighing  seven  miskals, 
coined  or  uncoined.  There  is  no  limit  to  dower,  and  the 
husband  may  settle  upon  the  wife  a  dower  more  or  less 
considerable  in  accordance  with  his  means. 

Notes. 

Hidaya,  Vol.  2,  p.  305  ;  Radd-ul-Muhtar,  Vol.  2, 
pp.  356,  357,  358. 

Baillie,  Bk.  1,  Chap.  7,  pp.  92,  93 ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  15,  p.  44  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  103  ;  Clavel,  Vol.  1,  p.  51. 

See  Sale's  Koran,  Chap.  XXXIII,  p.  348. 

There  is  nothing  in  the  Mahomedan  law  to  limit  the  amount 
fixable  for  dower — Mulleeka  v.  Jumeela,  11  B.  L.  R.,  375, 
P.  C.  (1872). 

By  the  Sunni  doctrines  o£  Hanifa,  the  extent  of  dower  is  not 
limited  ;  the  parties  may  extend  it  by  agreement  to  what  amount 
they  please ;  ten  dirhems  is  the  lowest  rate.  Among  the 
Shiahs,  the  lowest  or  highest  rate  is  not  fixed  ;  anything  possess- 
ing a  legal  value,  may  lawfully  be  given  as  dower,  but  the 
proper  dower  is  five  hundred  dirJiems. —  Oomduton-Nissa  Begum 
v.  Asud  Alt,  1  Sel.  R«p.,  S.  D.  A.,  369  (1809). 

1  Six  Shillings  and  eight  pence  sterling. 
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Agr  eeabJy  to  the  doctrines  of  the  Shiah  and  the  Sunni  sects, 
it  is  optional  with  the  parties  contracting  the  marriage  to  fix  the 
amount  either  before  or  after  the  reading  of  the  marriage 
ceremony — Rahut-Oo-nissa  v.  The  heirs  of  Mirza  Hizubr  Beg,  2 
Sel.  Rep.,  S.  D.  A.,  254  (1816). 

Where  the  amount  of  dower  stipulated  was  excessive  with 
reference  to  the  means  of  the  husband,  under  the  Oudh  Laws  Act, 
1876,  a  reasonable  amount  was  allowed  to  the  wife,  having  regard 
to  her  status  in  life — Suleman  Kadr  v.  Mehdi  Begum  Surreya, 
L.  R.,  20  I.  A.,  144  ;  1.  L.  R.,  21  Gal.,  135,  P.  C.  (1893). 

Dower  is  often  high  among  Mahomedans,  to  prevent  the 
husband  repudiating  his  wife,  in  which  case  he  would  have  to  pay 
the  amount  stipulated— -Zakeri  Begum  v.  Sakina  Begum,  L.  R.,  19 
I.  A ,  157  ;  I.  L.  R.,  19  Gal.,  689,  P.  C.  (1892). 

The  Courts  in  the  N.-W.  Provinces  have  not  been  vested 
by  the  Legislature  with  the  discretion  which  has  been  confer- 
red on  the  Courts  in  Oudh,  by  section  5  of  Act  XVIII  of 
1876,  to  award  to  a  Mahomedan  lady  only  so  much  of  the 
stipulated  amount  of  dower,  as  the  Court  may  consider  reasonable 
with  reference  to  the  means  of  the  husband  and  the  status  of  the 
wife — The  Collector  of  Moradabad  v.  Harbans  Singh,  I.  L.  R.,  21 
All.,  17  (1898). 

Proof  of  verbal  contract  for  a  large  amount  of  dower  is 
allowable — Shah  Najumooddeen  Ahmed  v.  Beebee  Hosseinee,  4  W. 
R.,  110  (1865)  ;  Abdul  Karim  v.  Fazilat-un-Nissa,  5  Sel.  Rep., 
S.  D.  A.,  90  (1830). 

See  Tajoo  Bebee  v.  Noorun  Bebee,  1  W.  R.,  31  (1864);  Abdul 
Kadir  v.  Salima,  I.  L.  R.,  8  All.,  149  (1886). 

Art.  71.     Dower  may     consist     of    movable    and  ofwhat 
immovable  property,  jewels,  animals,  things    which  may 
be   replaced    by   things   of  like   nature,  and    even    the 
usufruct  of  movable  or  immovable  property. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  357. 

Baillie,  Bk.  1,  Chap.  7,,  p.  93  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  105. 
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Where  a  deed  of  settlement  covered  certain  property  which 
was  not  in  the  possession  of  the  settlor,  held  that  the  settlement 
was  invalid — Noor  Buksh  Choiodree  v.  Mahomed  Arif  Chowdree^ 
7  Sel.  Rep.,  S.  D.  A.,  142  (1843). 

Where  property  given  to  wife  in  her  dower  contained  no 
specification,  held  that  the  Kabinnamah  did  not  convey  such  pro- 
perty— Kadirdad  Khan  v.  Nooroon  Nissa,  1  Sel.  Rep.,  S.  D.  A., 
185  (1844)  ;  See  also  Shaik  Futteh  All  v.  Jarwa,  6  Sel.  Rep.,  S. 
D.  A.,  216  (1837). 

Property  non-existent  cannot  be  made  subject  of  dower — 
Oojudlwa  Beebee  v.  Mohun  Bebee,  6  Sel.  Rep.,  S.  D.  A.,  34  (1835). 

Where  the  husband  had  previously  settled  the  whole  of  his 
property  upon  a  wife  in  lieu  of  dower,  he  cannot,  without  the 
latter's  permission,  make  over  any  portion  of  the  same  to  another 
wife — Banno  Beebee  v.  Fukheroodeen  Hosein,  2  Sel.  Rep.,  S. 
D.  A.,  230  (1816). 

See  Sitjfuronisa  v.  Ayeslia  Bibi,  6  Sel.  Rep.,  S.  D.  A.,  215 
(1837)  ;  Muhamed  Noor  Buksh  v.  Budun  Chiind  Bibee,  Dec. 
S.  D.  A.,  885  (1852). 

Art.  72.  Those  things  which  have  no  value  in 
themselves  or  cannot  be  lawfully  possessed  by  Muslims, 
cannot  validly  be  settled  as  dower. 

If  unlawful  things  are  settled  as  dower,  the 
settlement  is  void,  but  the  contract  none  the  less 
remains  valid.1 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  23. 
Zaidu-nil-Ambani,  Vol.  1,  p.  106. 

Prompt  and  Art.  73.     The  dower  may  be  paid  in  full  at  the  time 

dower.  of  the  marriage  contract  or  subsequently,    or  it  can  be 

divided  into  two  parts,  one  prompt  and  the  other  defer- 
red, according  to  the  custom  of  the  locality. 


Unlawful 
things  can- 
not be 
settled  as 
dower. 


1  See  Art.  91. 
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Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  pp.  32,  33. 

Macn.  Prin.,  Chap.  7,  s.  22,  p.  59  ;  Baillie,  Bk.  1,  Chap.  7, 
p.  1»2  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  106  ;  Clavel,  Vol.  1,  p.  64. 

Unless  the  payment  of  the  whole  or  part  of  the  dower  is 
expressly  postponed,  it  is  payable  on  demand — Masthan  SaTieb 
v.  Assan  Biri  Ammal,  I.  L.  R.,  23  Mad.,  371  (1900). 

No  claim  would  lie  for  the  dower  not  exigible,  until  the  death 
of  the  husband,  or  the  dissolution  of  the  marriage  by  repudi- 
ation— j^oorunnissa  Beyum  v.  Naioab  Syed  MosJiin  All  Khan,  7  Sel. 
Rep.,  S.  D.  A.,  46  (1841;. 

When  nothing  has  been  said  as  to  the  character  of  dower, 
the  Court  may  determine  the  amount  to  be  considered  prompt, 
with  reference  to  the  position  of  the  woman  and  the  amount  of 
the  dower  named  in  the  contract,  taking  into  consideration  at 
the  same  time  what  is  customary.  The  reference  to  custom 
appears  to  be  in  respect  of  the  portion  to  be  held  as  prompt,  and 
it  does  not  appear  to  have  been  contemplated  to  refer  to  custom 
to  decide,  whether  or  not  the  entire  dower  should  be  deferred — 
Taufikunni$sa  v.  Ghulam  Kambar,  I.  L.  R.,  1  All.,  506  (1877). 

An  inquiry  into  custom  with  the  view  of  determining  the 
portion  of  the  dower  debt  payable  promptly  is  proper  ;  and  when 
the  question  can  not  be  decided  by  reference  to  custom,  it  is 
proper  to  determine  it  with  reference  to  the  status  of  the 
woman  and  the  amount  of  the  fixed  dower — Eidan  v.  Mazhar 
Hiisain,  I.  L.  R.,  1  All.,  483  (1877). 

The  admitted  rule  seems  to  be  that  laid  down  in  Macnagh  ten's 
Principles,  Chapter  7,  section  22,  to  the  effect  that  when  it  may 
not  have  been  expressed  whether  the  payment  of  the  dower  is 
to  be  prompt  or  deferred,  it  must  be  held  that  the  whole  is  due 
on  demand— Bedar  Bakld  v.  Khurnim  Bukht,  19  W.  R.,  315,  P.  C. 
(1873). 

Where  no  specific  amount  of  dower  has  been  declared 
exigible,  one-third  only  of  the  whole  should  be  considered 
exigible  during  the  life  of  the  husband,  the  remaining  two-thirds 
being  claimable  on  the  death  of  the  husband — Fatma  Bibi  v. 
Sadnuldin,  2  Bom.  H.  C.  R.,  291  (1865). 

See  Mereamoonissa  Begum  v.  Imdailee  Begum,  3  S.  D.  A., 
N.  W.  P.,  185  (1848).  Shunuoonnissa  v.  Noor  Beebee,  S.  D.  A., 
N.  W,  P.,  33  (1854). 
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According  to  Mahomedan  law  and  the  current  of  decisions 
deferred  dower  can  be  demanded  only  when  the  marriage  is 
dissolved  either  by  repudiation  or  by  the  death  of  the  husband — 
Kkajarannissa,  v.  Risannissa  Begum,  13  W.  R.  371  :  5  B.  L.  R., 
£4  (1870)  ;  See  Hosseinooddeen  Chowdree  v.  Tajunnissa  Khatoon, 
W.  R.  Sup.  Vol.,  199  (1864J.  Ranee  Khajooroonissa  v.  Mirza 
Saifoolla  Klian,  15  B.  L.  R.,  306,  P.  C.  (1875). 

In  the  absence  of  express  contract,  dower  is  presumed  to  be 
prompt — Tadiya  v.  Hasenebiyarit  6  Mad.  H.  C.  R.,  9  (1870). 

Where  a  husband  charged  his  whole  estate  with  the  amount 
of  dower,  and  his  widow,  on  his  death,  took  possession  of  his 
estate  in  satisfaction  of  her  claim,  she  was  held  to  have  a  lien  on 
her  husband's  estate  in  lieu  of  dower — Ameer-oon-Nissa  v. 
Mootvul-oon-Nissa,  6  M.  I.  A..  211  (1855)  ;  See  Soorma  Khatoon 
v.  Attaffoonnissa  Khatoon,  2,  Hay  210  (1863)  ;  Ahmed  Hossein  v. 
Khadija,  3  B.  L.  R.,  A.  C.,  28  (1868). 

A  Mahomedan  widow,  is  entitled  to  a  lien  for  whatever  dowel- 
remains  due  to  her,  although  there  may  be  a  dispute  as  to  what 
is  the  amount  actually  due,  having  reference  either  to  the  amount 
originally  fixed  as  dower  or  to  the  amount  satisfied  by  payments — 
Ahmed  Hossein  v.  Afussamat  Khodeja,  10  W.  R.,  368  (1868),  and 
she  has  a  prior  claim  on  account  of  her  dower  on  the  property  left 
by  her  husband,  whether  real  or  personal — Syed  Atalmr  All  v. 
Altaf  Fatima,  10  W.  R.,  370,  per  Peacock,  C.  J.  (1863). 

Where  a  Mahomedan  widow  obtained  actual  and  lawful 
possession  of  her  husband's  estates  under  a  claim  to  hold  them 
as  heir  for  her  dower,  held  that  she  was  entitled  to  retain  posses- 
sion until  her  dower  was  satisfied — Bebee  Bachun  v.  Sheikh 
Hamad  Hossein,  14  M.  I.  A.,  377  (1871)  ;  Bakreedati  v.  Ummatul 
Fatma,  3  Gal.  L.  J.,  541  (1905). 

Under  Article  303  of  the  Schedule  11  of  the  Indian 
Limitation  Act  (XV  of  1877),  a  Mahomedan  is  entitled  to  bring 
a  suit  for  exigible  or  prompt  dower  within  three  years  from  the 
time  when  the  dower  is  demanded  and  refused,  or  where  during  the 
continuance  of  the  marriage  no  such  demand  has  been  made, 
then  when  the  marriage  is  dissolved  by  death  or  repudiation. 

See  Begoo  Jann  v.  Gasliee  Bebee,  6  W.  R.,  19,  c.  r.  (1866)  ; 
Mulleeka  v.  Jumeela,  11  B.  L.  R.  ,375,  P.  C.  (1872)  ;  Mahab:i  Bibi 
v.  Amnia,  10  Bom.  H.  C.  R.,  430  (1873)  ;  Ranee  Khajooroonissa  v. 
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Mirza  Saifoolla  Khan,  15  B.  L.  B.,  306,  P.  C.  ;  24  W.  R.  163, 
P.  C.  (1875). 

The  period  of  limitation  for  a  suit  for  deferred  dower  is 
prescribed  by  Article  104  of  the  Schedule  II  of  the  Indian 
Limitation  Act  (XV  of  1877),  and  a  suit  must  be  brought  within 
three  years  from  the  time  the  marriage  is  dissolved  by  death  or 
repudiation. 

See  Ameer-oon-Nissa  v.  Moorad-oon-Nissa,  6  M.  I.  A., 
'211  (1855)  ;  Janee  Khartum  v.  Amatool  Fatima,  8  W.  B., 
51  (1867)  ;  Ma/iar  Ali  v.  Amani,  2  B.  L.  R.,  A.  C.,  306  ; 
Abbasi  Beyam  v.  Nanhi  Begam,  I.  L.  R.,  18  All.,  206 
(1896). 

SECTION    II. THE    WIFE'S    RIGHT    OVER   THE    DOWER. 

(Arts.  74—80), 

Art.  74.     The  wife  acquires  a  legal   right  over  her  Wife's  right 
whole  dower  as  soon  as  the  marriage  is  validly  contracted,  acquired  as 
whether  the  husband  or  his  guardian  settled  the  amount  8?on  as  ™ar" 
in  the  contract,  whether  no  amount    was  agreed  upon,  validly  con- 

tracted . 

or  whether  there  was  a  stipulation  that  no  dower  at  all 
should  be  paid. 

Notes. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  2,  Ohap.  3,  p.  44  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  107  ;  Clavel,  Vol.  1,  p.  55. 

A  wife's  claim  for  the  full  amount  of  dower  discussed — Sahib 
Jan  Khatoon  v.  Dianut  Beebee,  3  Sel.  Rep.,  S.  D.  A.,  16  (1820). 

According  to  Mahomedan  law,  the  simple  contract  of  money 
payment  in  lieu  of  dower  does  not  necessarily  give  the  wife  a 
lien  over  her  husband's  property.  It  is  possible,  no  doubt,  in  any 
given  case,  that  the  terms  of  the  contract  may  be  such  as  to  give 
her  the  security  of  specified  property  for  the  payment  of  the 
money — Mehran  v.  Kubiran,  6  B.  L.  R.,  60,  per  Phear,  J.  (1870). 

A  widow,  in  possession  of  her  husband's  estate  and  holding 
over  until  payment  of  her  dower  against  the  heirs,  was  entitled 
to  hold  over  until  her  dower  was  paid —  Wahidunnissa  v.  Shubrat- 
tun,  6  B.  L.  R.,  54  ;  14  W.  R.,  239  (1870)  ;  Woomatool  Fatima 
v.  Meerunmunnissa,  9  W.  B.,  318  (1868). 
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When  a  Mahomedan  widow,  was,  by  a  decree  of  the  court, 
put  into  possession  of  the  property  of  her  husband,  in  order  to 
obtain  by  that  possession  payment  of  her  dower  ;  and  she  during 
her  lifetime,  and  after  her  death,  her  heir,  had  continued  in 
possession  of  the  property  ever  since  that  time,  held  that  her 
husband's  heir  was  entitled  to  an  account  of  the  mesne  profits 
received  by  her  in  satisfaction  of  the  dower — Mahomed  Amee- 
noodeen  Khan  \.  Moozufar  Hossein,  5  B.  L,  R.,  570  ;  14  W.  R., 
5,  P.  0.  (1870). 

See  Azizullah  Khan  v.  Ahmed  Ali  Klian,  I.  L.  R.,  7  All., 
353  (1885)  ;  Amanat-un-Nissa  v.  Bashir-un-N  issa,  I.  L.  R.,  17 
All.  (1894)  ;  Karimullah  v.  Amani  Begam,  I.  L.  R.,  17  All., 
93  (1895). 

Where  a  Mahomedan  husband  made  a  gift  of  immovable 
property  in  lieu  of  the  whole  dower  in  favour  of  his  wife,  such 
gift  was  held  valid  according  to  Mahomedan  law — Sahiba  Begum 
v.  Atchamma,  4  Mad.  H.  C.  R.,  115  (186SX 

Where  a  Mahomedan  widow  has  a  valid  claim  for  dower 
against  the  estate  of  her  late  husband,  she  cannot,  as  against  the 
legal  heirs,  take  possession  of  the  same,  but  must  bring  a  regular 
suit— Bibee  Selamut  v.  Mowla  Buksh,  5  W.  R.,  194  (1866;  ; 
Kareem  Buksh  v.  Doolhin  Khoord,  15  W.  R.,  82  (1877). 

It  is  settled  by  several  decisions  that  the  Mahomedan 
widow's  right  to  dower  against  the  estate  of  her  deceased  husband 
is,  generally  speaking,  simply  in  the  situation  of  a  debt  which 
one,  like  any  other  creditor,  can  take  legal  measures  to  enforce 
against  such  property  of  her  husband  as  one  can  find  in  the 
hands  of  the  heirs  or  in  the  hands  of  any  other  persons,  provided 
these  have  taken  as  volunteers  or  with  notice  of  her  making  a 
specific  claim  against  that  property — Begum  v.  Doolee  Chitnd, 
20  W.  R.,  92,  per  Phear,  J.  (1873). 

A  lien  for  dower  which  a  Mahomedan  widow  may  obtain  on 
lands  of  her  husband  is  a  purely  personal  right  and  does  not  survive 
to  her  heirs— Hadi  Ali  v.  Akbar  All,  I.  L.  R.,  20  All.,  262  (1898). 

A  Mahomedan  widow  is  entitled  to  purchase  property  as 
her  own  with  money  given  to  her  by  her  husband  on  account  o£ 
dower — Nasoo  v.  Mahatal  Beebee,  4  W.  R.,  7  (1865). 

The  right  of  a  Mahomedan  widow  to  dower  is  personal  to 
'herself  and  does  not  pass  to  a  purchaser  of  the  estate.  For 
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dower  stands  upon  no  higher  or  better  footing  than  any  other  debt 
due  from  her  deceased  husband  ;  and,  except  where  there  is  a 
distinct  agreement  to  that  effect,  there  is  no  presumption  of  hy- 
pothecation of  his  estate  for  her  dower  to  be  drawn  from  the  mere 
circumstance  that  dower  is  due — Alt  Mahomed  Khan  v.  Azizullah 
Khan,  I.  L.  R.,  6  All.,  50,  per  Straight,  0.  J.  (1883). 

Where  a  widow's  claim  for  unpaid  dower  constitutes  a  debt 
payable  pari  passu  with  the  demands  of  other  creditors — Humeada 
v.  B».dlun.  17  W.  R.,  525,  P.  C.  (1872). 

Widow's  possession  in  lieu  of  dower — All  Buksh  v.  Kareem 
Beebee,  1  Sel.  Rep.,  S.  D.  A.,  110  (1803)  ;  Nuseeboonissa  v.  Syed 
Danush  Ali,  3  W.R.,  133  (1865)  ;  Kummur-ool-Nissa  v.  Mohamed 
Husmn,  1  Agra  H.  C.  R.,  287  (1866)  ;  Mohamed  Ussud-oollah  v. 
Ghasheea  Beebee,  1  Agra  H.  C.  R.,  151  (1866)  ;  Sunday  All  v. 
Chotee  Bebee,  1  Agra  H.  C.  R.,  273  (1866)  ;  Azeeman  v.  Asghar 
Ali,  2  Agra  H.  C.  R.,  167  (1867)  ;  Ghufoorun  Bebee  v.  Khwajeh 
Mustukedeh,  2  Agra  H.  C.  R.,  300  (1867)  ;  Meeran  v.  Najeebun, 
2  Agra  H.  C.  R.,  335  (1867)  ;  JJhun  Sing  v.  Ram  Sahai,  2  Agra 
H.  C.  R.,  39  (1867)  ;  Sayad  Umed  All  v.  Saffihan,  3  B.  L.  R., 
175  (1869)  ;  Khyratun  v.  Amanee,  11  W.  R.,  212  (1869)  ;  Mehran 
v.  Kubeeran,  13  W.  R.,  49  (1870)  ;  Baland  Khan  v.  Janee,  3 
X.-W.  P.,  319  (1870)  ;  Bibee  Tajim  v.  Syud  Waited  All,  22  W. 
R.,  118  (1874). 

According  to  Mahomedan  law  marriage  presents  cannot  be 
counted  iu  lieu  of  dower  without  the  wife's  consent — Sheikh 
Uzeez  Oolla  v.  Ghufoor  Beebee,  2  Borr.  Bom.  S.  D.  A.,  284  (1822). 

A  Mahomedan  widow  cannot  take  possession  of  the  real  estate 
of  her  husband  in  lieu  of  dower  without  the  consent  of  the  heirs — 
Wuzeerun  v.  Mahomed  Hossain,  5  Sel.  Rep.,  S.  D.  A.,  40  (1841). 

Nor  can  a  Mahomedan  widow,  in  possession  in  lieu  of  dower, 
sell  any  portion  of  the  property.  She  cannot  give  a  good  title  to 
any  portion  of  the  property,  inasmuch  as  her  position  is  only  that 
of  a  widow  in  possession  in  lieu  of  her  dower — Chuhi  v.  Shamx- 
un-nisa  Bibi,  I.  L.  R.,  17  All.,  W,  per  Edge,  C.  J.  (1894;. 

According  to  the  Punjab  Code  of  1854,  the  Court  was  entitled 
to  properly  exercise  its  discretion  in  making  an  equitable  division  of 
the  estate  of  a  deceased  Mahomedan  between  the  widow  and  heirs 
and  to  award  the  widow  a  fair  sum  of  the  dower — Mulkah  Do  Alum 
v.  Jehan  Kudr,  10  M.  I.  A.,  252  (1865). 
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A  Mahomedan  widow's  claim  for  dower  is  not  a  lien  on 
fcer  husband's  property  such  as  is  obtained  by  a  mortgage.  The 
Mahomedan  law  has  nowhere  placed  a  claim  for  dower  as  high 
as  a  mortgage,  bnt  has  ranked  it  on  a  par  with  ordinary  debts  — 
Ameer  Animal  v.  Sankaranarayanan  Cfatty,  I.  L.  R.,  25  Mad.. 
658  (1901). 

Art.  75.  If  the  amount  of  the  dower  is  specified 
in  the  contract  at  ten  dirhems,  or  at  a  lower  value 

pay  the  foil 

aawant  of      than  this  amount,  the  husband  is  bound  to  pay  the  full 

dower  »ti-  •>  •  r 

ten  dirhems. 

Should  the  husband  settle  in  the  contract  a  dower 
larger  than  the  minimum,  he  is  obliged  to  discharge  it, 
however  large  it  may  be. 

Notes. 
Radd-ul-Muht&r  VoL  2,  p.  356. 

Baiilie,  Bk.  1,  Chap.  7,  p.  93  ;  Hamilton's  Hedayah, 
VoL  1,  Bk.  2,  Chap.  3,  p.  44  ;  Zaidu-nil-Ambani,  Vol.,  1,  p.  108  ; 
daTcl,  VoL  1,  p,  51. 

A  3Iahomedan  widow  was  entitled  to  the  whole  of  the  dower 
which  her  late  husband  agreed  to  give  her,  and  which  was  fixed 
not  in  reference  to  his  means  at  the  time  of  marriage,  but  to  the 
value  she  possessed  in  the  matrimonial  market,  that  value  being 
mainly  determined  by  the  local  position  and  traditions,  the  sur- 
roundings and  antecedents  of  her  family  —  Sugra  Bibi  v.  Mamma 
BH*,  L  L.  B.,  2  AIL,  573,  F.  B.  (1877). 

An  excess  of  dower,  though  improper,  is  not  prohibited  by 
Mahomedan  law.  The  amount  of  the  dower  is  recoverable  from 
the  real  and  personal  property  left  by  the  husband,  in  preference 
to  the  claims  of  heirs  —  Wujih-oon-Nita  Khanum  v.  Husun  Alt, 
I  Sei.  Rep.,  8.  JX  A.,  356,  (1808.) 

See  Zakeri  Begum  v.  SaJdna  Begum,  I.  L.  R.,  19  Gal.,  689, 
P.  C.  ;  L.  R.,  19  I.  A.,  157  (1892.) 

See  Notes  to  Art  70  ;  The  Oudh  Laws  Act  (XV111  of  1876), 
s.  5. 
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Art.  70.     Where  a  marriage  takes   place   without  Cases 
the   amount  of  dower  being  settled  in  the  contract,  the  Sf 

is  entitled 

wife  is  entitled  to  the  proper  dower.  to  proper 

dower. 

The  same  rule  applies  in  the  following  cases  : — 
(1).     When  the  husband  or  his  guardian  has  settled 

as  dower,  unlawful  things,  or  objects  or  animals,  without 

specifying  their  particular  kind  or  quality. 

(2).     When  the  husband   has   stipulated   that   no 

dower  should  be  paid. 

(3).  When  the  marriage  is  contracted  by  ex- 
change.2 

o 

(4).  When  the  husband  in  lieu  of  dower  undertakes 
to  teach  his  wife  the  Kora.n. 

Notes. 
Durrul-Mukhtar,  Vol.  7,  pp.  1,  8,  9. 

Zaidu-nil-Ambani,  Vol.  I,  p.  108. 

The  Mahomedan  dower  being  the  consideration  paid  by  the 
bridegroom  for  the  marriage,  it  is  regulated  by  the  position  and 
dignity  of  the  bride,  especially  since  Mahomedan  men  often  con- 
tract most  unequal  marriages.  A  customary  or  proper  dower  is 
made  out  by  showing  a  custom  of  the  women  of  the  woman's 
family  to  receive,  rather  than  of  the  men  of  the  husband's  family 
to  pay,  a  certain  dower — Shah  Rujumooddeen  Ahmed  v.  Beebee 
Hosseinee,  4  W.  R.,  110  (1865). 

See  Taunk-un~nissa  v.  Ghulam  Kambar  I.  L.  R.,  1  All.,  506 
(1877). 

Art.  77.    The  proper  dower  of  a  woman,  is  deter-  HOW  the 
mined  by  the  amount  of  dower,   which  has  been  paid 
to    a    woman    who  is    her   equal   and  belongs   to   her  Jjj- 
father's  family.     The  dower  which  has  been  given  to  her 
full -sister  or  half-sister  by  the  father,  to  her  paternal 

»  See  Art.  "i  »  See  Art,  15. 

AB,  IML  4 
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aunt,  or  to  the  daughters  of  her  paternal  uncle,  may  be 
taken  as  a  means  of  comparison,  but  not  the  dower 
settled  upon  her  mother  or  maternal  aunt,  if  they  do  not 
belong  to  the  same  family  as  her  father. 

On  making  the  comparison,  due  regard  must  be 
paid  to  the  woman's  age  at  the  time  of  the  marriage 
contract,  her  beauty,  the  fortune  she .  possesses,  the 
country  in  which  she  lives,  the  intelligence  with  which 
she  is  endowed,  the  times  in  which  she  lives,  her  piety, 
her  virtue,  the  fact  of  her  being  a  virgin  or  not,  her 
training  and  education,  taking  into  account  also  the  fact 
of  her  having  borne  a  child  or  not,  and  the  condition 
of  her  husband. 

If  in  her  father's  family  a  woman  excels  the  others, 
in  respect  of  all  or  some  of  these  qualities,  a  woman 
of  some  family  equal  to  that  of  the  father,  may  be  taken 
for  comparison. 

The  declaration  of  two  irreproachable  male  wit- 
nesses, or  that  of  one  male  and  two  female  witnesses, 
of  recognised  integrity,  is  necessary  for  determination 
of  the  proper  dower. 

In  default  of  irreproachable  witnesses  or  of  women 
fulfilling  the  necessary  conditions,  the  sworn  declaration 
of  the  husband  may  be  received. 


Notes. 


Durrul-Mukhtar,  Vol.  2,  pp.  10-11. 

Baillie,  Bk.  1,  Chap.  7,  pp.  93,94  ;  Hamilton's  Bedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  pp.  45,  47,  51  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  110  ;  Clavel,  Vol.  1,  p.  49. 


Art.  78.    If  no  dower  has  been  settled,  the  woman 
is  entitled,    after    solemnization   of   marriage,  to  insist 


Woman 
married 
without 

en  titled*  to      uP°n  ner  husband  fixing  the  dower  before  consumma- 
proper  tion  of  the  marriage. 

dower. 
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In  case  of  refusal,  the  judge,  on  the  wife's  requi- 
sition and  after  a  summons  to  the  husband,  shall  decree 
the  amount  of  dower  taking  the  proper  dower  as  a 
basis,  in  accordance  with  the  procedure  laid  down  in  the 
foregoing  Article. 

The  husband  becomes  responsible  for  the  dower, 
fixed  after  marriage  by  mutual  agreement  or  by  judicial 
decree. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  358,  365. 

Baillie,  Bk.  1,  Chap.  7,  p.  95  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  pp.  53,  54  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  112  ; 
Clavel,  Vol.  1,  p.  53. 

Where  there  was  no  deed  of  dower,  it  was  held  that  the 
widow  was  entitled  to  her  proper  dower  having  regard  to  her 
rank  and  circumstances  of  her  family — Uzeez-oo-Nisa  v.  Culub 
Alt,  3  Sel.  Rep.,  S.  D.  A.,  428,  (1824). 

In  order  to  support  a  claim  for  dower,  very  satisfactory 
evidence  was  absolutely  indispensable — Huseena  v.  Husmutoonissa, 
1  AV.  R.,  495  (1867). 

Art.  79.    After  solemnization  of  the   marriage  the  Husband, 
husband,  as  also  his  father  or  paternal  grandfather,  may  fat^nair 
make  additions  to  the  stipulated  dower,  and  the  husband  grandfather 
shall  be  bound  to   discharge   such  additions,   provided  additions  to 
that  the  wife  or  her  guardian  is  aware  of  the  amount  of 
such  additions  and  accepts  them  before  dissolution  of 
the  marriage. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  365. 

Baillie  Bk.  1,  Chap.  7,  p.   Ill  ;  Hamilton's   Hedayah,  Vol.  1, 
Bk .  2,  Chap.  3,  p.  45  ;  Zaidu-nil-Ambani, Vol.  1,  p.  113. 
See    Sale's  Koran,  Chap.  IV,  p.  63. 
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Adult  wife 
can  remit 
dower  in  her 
husband's 
favour,  but 
father  can- 
not do  so  in 
respect  of 
his  minor 
daughter. 


Art.  80.  An  adult  wife  of  sound  mind,  may  volun- 
tarily remit  in  her  husband's  favour,  the  whole  or  part 
of  the  stipulated  dower. 

In  no  case  can  a  father  remit  a  part  of  the  dower 
settled  on  his  minor  daughter,  nor  can  he  do  so  in  the 
case  of  his  adult  daughter  without  obtaining  her  formal 
consent. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  366. 

Baillie,  Bk.  1,  Chap.  7,  pp.  112,  119,  121  ;  Hamilton's 
Hedayah,  Vol.  1,  Bk.  2,  Chap.  3,  p.  45  ;  Zaidu-nil  Anabani, 
Vol.  1,  p.  114  ;  Clavel,  Vol.  1,  p.  67. 

A  Mahomedan  wife  can  remit  her  claim  to  dower — A'hmitd 
Ollah  v.  Fueza  Beebee,  1  Sel.  Rep.,  S.  D.  A.,  381  (1809)  ;  Beebee 
Munwan  v.  Nusrut  Ali,  \  Sel.  Rep.,  S.  D.  A.,  86  (1803). 

Where  a  Mahomedan  widow  assented  to  a  person,  taking  a 
legacy,  under  her  husband's  will,  without  putting  forward  her  claim 
to  dower,  held,  that  such  assent  operated  as  a  waiver  of  her  claim 
— Rezza  Hossein  v.  Ifatoonnissa,  2  Hay's  Rep.,  564  (1863). 

SECTION  III. — CIRCUMSTANCES  PERFECTING  THE  WIFE'S  RIGHT 
TO  THE  FULL  DOWER,  AND  THOSE  CAUSING  HER  TO  FOR- 
FEIT THE  HALF  OR  THE  WHOLE  OF  THE  DOWER. 

(Arts.  81—90.) 

Where  full  Art.  81.    The    full    amount    of    stipulated    dower 

anT  payable6  becomes  due  and  payable  in  the  following  three  cases  : — 

1.  On  the  consummation  of  marriage,   consequent 
upon  a  valid  or  invalid  marriage  or  a  semblance  of  right. 

2.  On  the   valid  retirement,  consequent  upon    a 
valid  marriage. 

3.  On  the  death  of  either  husband   or   wife,    even 
before  consummation  of  the  marriage. 

In  a  valid  marriage  the  wife  is  entitled  to  any 
additions  made  to  the  dower.  In  a  marriage  invalid 
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by  reason  of  cohabitation  by  mistake,  or  where  no 
dower  at  all  is  fixed,  or  where  the  wife  leaves  its 
fixation  to  the  husband,  or  where  the  husband  has  settled 
unlawful  objects  by  way  of  dower,  the  wife  is  entitled  to 
her  full  proper  dower. 

After  the  wife's  right  over  the  whole  dower  has 
been  perfected  by  one  of  the  above  specified  circum- 
stances, she  does  not  forfeit  such  right  even  when  she 
herself  is  the  cause  of  the  dissolution  of  the  marriage, 

O     ' 

unless  she  renounces  her  claim  in  favour  of  her  husband. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  358,  365,  379. 

Baillie,  Bk.  1,  Chap.  7,  pp.  96,  101  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  p.  81  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  116. 

Art.  82.     The  valid  retirement  which  constitutes  Whatconsti. 
a  legal  presumption  of  the  consummation  of  marriage,  and  retirement, 
perfects  the  wife's  right  over   the   whole  dower,  is  that 
in  which  the  husband  and  wife   are   alone  together  in  a 
secluded   place,    in   which   nobody    can   overlook   them 
without  their  knowledge,  and  where   the  husband  is  free 
to  have  connection  with  his  wife   without  let  or  hinder- 
ance. 

Notes. 
Sharh-i-Vikaya,  Vol.  2.  p.  36. 

Baillie,  Bk.  1,  Chap.  7,  pp.  98—100  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  119  ;  Clavel,  Vol.  1,  p.  55. 

Art.  83,     Where  a  marriage  is  valid,  a  valid  retire-  Legal  effect 
ment  is  equivalent  to    consummation,  and  produces  the  retirement, 
same  effect,  in  that  it  renders  payment  of  the  dower  in 
full   binding    upon    the    husband     even    though   he   is 
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impotent.  It  is  sufficient  to  establish  the  legitimacy  of" 
the  children  born  to  the  wife  with  whom  the  retirement 
took  place,  and  it  obliges  the  husband  to  maintain  her,. 
and  provide  her  with  the  necessary  clothing  and  lodging. 
It  also  entails  the  prohibition  to  marry  her  sister  or  four 
other  women  while  she  is  observing  Iddat.1 

Notes. 
Kadd-ul-Muhtar,  Vol.  2,  pp.  69,  70,  366,  370,  371. 

Baillie,  Bk.  1,  Chap.   7,   p.  101  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  121. 

Art.  84.     When,  after  a  valid   marriage,  a  wife  is 

Where  a 

wife,  repu-     repudiated2  before  actual  or  presumed  consummation,  she 


is  only  entitled  to  one  half  of  the  stipulated  dower.     Un- 

tied'to  half'    ^ess  ^e  w^e  ^as  received   the  dower,  the   second   half 

of  the  dower  grOes  back  to  the  husband  without  the  wife's  consent,   or 

and  any  in- 

crease to  the  the  need  of  a  judicial  decree,  and  the  wife  is  entitled  to 

only   one  half  of  any  increase    in   the  original  dower, 
whether  such  increase  occurred  before  or  after  repudiation. 

Where  the  wife  has  received  the  whole  dower,  she 
must  restore  one  half  of  it,  but  this  half  does  not  be- 
come the  husband's  property  until  the  wife  has  con- 
sented, or  there  has  been  a  judicial  decree,  nor  can  the 
husband  validly  dispose  of  it  before  such  consent  or 
decree  ;  the  wife,  on  the  other  hand,  can  dispose  of  the 
dower  by  any  lawful  means. 

If  there  are  increases  in  the  dower,  whether  before 
or  after  repudiation,  but  before  the  decree,  they 
belong  exclusively  to  the  wife,  and  she  is  only  bound 
to  restore  one  half  of  the  original  dower,  having  regard 
to  the  time  at  which  it  was  paid  to  her. 

The  wife  repudiated  before  actual  or  presumed  con- 
summation of  marriage,  is  not  entitled  to  any  additions 

1  See  Art.  310.  »  See  Art.    217. 
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to  the  dower  made  by  a  subsequent  act,    not    even  the 
half. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  359,  360,  365,  366. 

Baillie,  Bk.  1,  Chap.  7,  p.  96  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  44  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  123. 

See    Sale's    Koran,  Chap.  II,  p.  28. 

When  consummation  of  marriage  cannot  be  presumed,  only 
half  the  dower  is  claimable  of  the  husband — Abdul  Karim  v. 
Fazelat-un-nissa,  5  Bel.  Rep.,  S.D.A.,  92  (1830). 

Art.  85.  In  the  case  referred  to  in  the  preceding 
Article,  the  wife  would  only  be  entitled  to  the  stipu- 
lated  dower,  provided  the  marriage  is  dissolved  by  repu- 
diation before  consummation,  and  where  the  husband  is 
in  fault  as  in  the  case  where  he  makes  an  imprecation,1 
or  where  the  marriage  is  cancelled  by  reason  of  his 
impotency,2  apostasy,3  or  refusal  to  embrace  Islam4  after 
the  wife  has  been  converted  to  that  faith. 

But  if  the  marriage  is  dissolved  before  its  consum- 
mation by  the  fault  of  the  wife  as  would  be  the  case  where 
she  abjures  Islam,  or,  being  neither  a  Christian  nor  a 
Jewess,  refuses  to  embrace  Islam  after  her  husband  has 
done  so,  she  loses  all  right  to  the  second  half  of  the 
stipulated  dower,  and  if  this  second  half  has  been  paid  to 
her.  she  is  bound  to  restore  it. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  364  ;  Fath-ul-Kadir, 
Vol.  2^p.  80. 

Baillie,  Bk.  1,  Chap.  7,  p.  96  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  45  :  Zaidu-nil-Ambani,  Vol.  1,  p.  128. 


1  Lian,  See  Art.  m  *  See  Art.  303. 

1  See  Art.  298.  «  See  Art,  126. 
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Where  wife 
in  lieu  of 
dower  is 
entitled  to 
Mutah  or 
present. 


Where  valid 
retirement 
noec  not 
amount  to 
consumma- 
tion of 
marriage. 


Art.  86.  When  repudiation,  precedes  actual  or 
presumed  consummation,  the  wife  married  without  any 
fixed  dower  is  entitled  neither  to  half  of  the  proper  dower, 
nor  to  the  half  of  any  dower  settled  upon  her  after  mar- 
riage. 

Thus,  when  no  dower  has  been  settled  by  the 
husband,  or  when  unlawful  objects  have  been  settled  as 
dower,1  and  the  wife  consequently  becomes  entitled  to 
her  proper  dower,2  or  when  the  dower  has  been  settled 
after  the  marriage  contract,  in  all  these  cases,  the 
husband,  when  he  repudiates  his  wife  before  actual 
or  presumed  consummation  of  marriage,  is  liable  for 
nothing  beyond  Mutah*  or  the  present  consisting  of 
clothes.  Moreover  if  the  dissolution  of  marraige  is 
brought  about  by  her  own  fault,  the  wife  loses  her 


right  even  to  Mutah. 


Notes. 


Radd-ul-Muhtar,  Vol.  2,  p.  363. 

Baillie,  Bk.  1,     Chap.   7,  p.  96  ;    Zaidu-nil-Abmani,  Vol.  t. 
p.  131. 

See    Sale's  Koran,  Chap.  II,  p.  28- 

Art  87.  Where  the  marriage  is  void  and  is  dis- 
solved before  consummation,  a  valid  retirement  would 
not  be  equivalent  to  consummation,  nor  entitle  the  wife 
to  half  the  dower. 

Thus,  in  the  event  of  judicial  or  voluntary  separa- 
tion of  the  married  parties  before  actual  consummation, 
the  wife  can  claim  no  part  of  the  dower  even  if  there 
has  been  a  valid  retirement.4  • 

Where  a  marriage  is  cancelled  after  consummation, 
the  wife  is  entitled  to  whichever  is  the  lower  of  the 
stipulated  or  proper  dower,  and  in  default  of  any 


1  See  Art.  72. 
*  See  Art.  77. 


•  See  Art.  90. 

*  See  Art.  82. 
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stipulated  dower,  to  the  proper  dower,  however  large  it 
may  be. 

Notes. 

Radd-ul-Muhtar,     Vol.     2,     pp.     379,    380,    382; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  40. 

Hamilton's  Hcdayah,  Vol.  1.  Bk.  2,  Chap.  8,  p.  52  ;  Zaidn- 
nil-Ambani,  Vol.  1,  p.  132  ;  Clavel,  Vol.  1,  p.  55. 

Art.  88.     When    a    minor    marries    without    the  Where 
consent  of  his  guardian,  and  the   latter   disapproves   of  cancels  a 
and  cancels  the  marriage,  the  wife  is  entitled  to  neither  marr!age,the 
dower   nor  Mutah.  wi*e  j8  "ot 

entitled  to 
Notes.  dower. 

Radd-ul-Muhtar,  Vol.  2,  p.  400. 
Zaidu-nil-Ambani,  Vol.  1,  p.  133. 

Where  a  minor  was  married  in  the  absence  of  the  guardian 
and  the  dower  was  fixed  without  the  latter's  consent,  and  on  the 
minor  attaining  majority,  he  did  not  acknowledge  the  amount, 
held  that  the  wife  was  not  entitled  to  the  amount  of  dower  so 
fixed — Kureemoonissa  \.  Rulieem  Ali,  2  Sel.  Rep.,  S.  D.  A.,  299 
(1817). 

Art.  89.     When    a    woman  is      married    by     her  °Jiher 

»  where  a 

guardian,   other  than    her   father  or   grandfather,   to   a  w« 

her  right  to 

husband  who  is   her   equal     and    who   provides    dower  dower  or 
equivalent    to    her    proper  dower,2   and   on     attaining 
puberty  she  protests  against  the  contract    before   actual 
or   presumed  consummation,    and    demands  annulment 
of  the  marriage,   she  also  loses  her   right  to   dower   or 

Mutah. 

Notes 

Radd-ul-Muhtar,  Vol.  2,    pp.    330,  331  ;    Bahrr-ul- 
Rayek,  Vol.  3,  pp.  130-158. 

Zaidu-nil-Ambani,  Vol.  1,  p.  128  ;  Clavel,  Vol.  1, 
pp.  60,  119. 

•  See  Art.  62.  •  See  Art.  77. 
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„,    . 

Jfutakc 


Art.  90.  Mutah,  or  the  present  consisting  of 
clothes  which  is  given  to  the  wife,  who  is  repudiated  and 
how  payable,  not  entitled  to  half  the  dower,  must  be  fixed  according  to 
local  custom,  due  regard  being  paid  to  the  clothes  that 
women  generally  wear  when  going  out,  and  to  the 
respective  conditions  of  husband  and  wife. 

Mutah  can  be  paid  in  money,  the  value  in  no  case 
to  exceed  half  the  proper  dower,  however  rich  the 
husband  may  be,  nor  to  fall  below  five  dirhems  if  the 
husband  is  poor. 

The  wife  who  has  a  stipulated  dower  and  is  repudiated1 
before  the  marriage  is  consummated,  and  the  woman 
who  becomes  a  widow,  are  not  entitled  to  Mutah.  As 
regards  the  wife  repudiated  after  consummation  of  the 
marriage,  it  is  praiseworthy  not  to  deprive  her  of 
Mutah,  even  when  she.  has  a  stipulated  dower. 

Notes. 
Radd-ul-Muhtar,   Vol.  2,  pp.  364,  365. 

Baillie,  Bk.  1,  Chap.  7,  pp.  97,  98  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  p.  45  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  133. 

SECTION  IV. CONDITIONS  IN  THE  SETTLEMENT  OF  DOWER 


Husband  is 
bound  to 
carry  out 
conditions 
in  the 
dower. 


(Arts.  91—94.) 

Art.  91.  The  husband  who  settles  upon  his  wife 
a  dower  less  than  the  proper  dower,  at  the  same  time 
undertaking  to  procure  for  her  an  equivalent  compen- 
sation by  way  of  meeting  the  difference,  needs  only 
pay  the  dower  agreed  upon  provided  he  fulfils  his 
undertaking. 

In  case  of  non-performance,  he  must  pay  the  proper 
dower2,  so  long  as  the  use  of  the  objects  promised  is 


»  See  Art. 


•  See  Art.  77. 
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lawful1.  But  if  their  use  is  unlawful,  the  husband's 
undertaking  becomes  void,  and  he  is  only  liable  for  the 
dower  agreed  upon,  without  being  bound  to  pay  the 
difference  between  that  and  the  proper  dower.* 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  374. 

Baillie,    Bk.    1,  Chap.     7,     p.    104  ;    Hamilton's    Hedayah, 
Vol.  1,  Bk.  2.  Chap.  3,  p.  49  :  Zaidu-nil-Ambani,  Vol.  1,  p.  135. 

Art.  92.     Where  a    man    marries   a    woman,    and  foment  of 

dower  where 

upon  the  condition  that  she  is  a  virgin  provides  a  dower  wife's  virgi- 
higher  than  the  proper  dower,2   he  is  only  bound  to  pay  lated  for. 
the  proper  dower,  if  it  is  proved  that  she  does  not  comply 
with  the  condition  of  virginity. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.   375. 

Baillie,    Bk.     1.    Chap.      7,      p.      104  ;     Zaidu-nil-Ambani, 
Vol.  1,  p.  137. 

Art.  93.     Where  a  husband  settles  upon  a  woman  Where 

beauty  is 

two  different  amounts  of  dower,  undertaking  to  pay  the  stipulated 
higher  amount  on  condition  that  she  possesses  certain 
physical  qualities,  and  the  lower  amount  in  the  event  of 
her  not  possessing  the  same,  he  is  bound  to  pay  the 
higher  or  lower  amount  in  accordance  with  the  manner 
in  which  she  fulfils  the  required  conditions. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  375. 

Baillie,    Bk.     1,    Chap.     7,    p.      104  ;     Zaidu-nil-Ambani, 
Vol.  1,  p.  138. 

1  See  Art.  72.  »  See  Art.  77. 
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band7s  l  Art.  94.     Where  a  man  makes  virginity  a  condition 

bound  to  nay  of  i^  union  wfth  a  Woman,    and  finds  that  she  is    not  a 

stipulated 

or  proper       virgin,  he  is  none  the  less  bound  to  pay  the  whole  dower 
dower.  •      i        j  .       i 

stipulated  m  the  contract,  and  where  there  is  no   dower 

stipulated,  he   must  pay   the  full  proper  dower1   which 
cannot  be  reduced  by  reason  of  the  absence  of  virginity. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  362,  363. 

Baillie,    Bk.     1,     Chap.     7,     p.      104  ;     Zaidu-nil-Ambani, 
Vol.  1,  p.  137. 

SECTION     V.     PAYMENT     OF     DOWER.     THE    WIFE'S      RIGHT 
OVER    THE    DOWER. 
(Arts.  95—99.) 

J^so™Jvhe°  Art,  95.     The   father,    grandfather,     executor     or 

dower  for  or  judge  may  receive  payment  of  the  dower  on  behalf  of  a 

on  behalf  of         ... 

a  minor.  minor,  virgin  or  otherwise  placed  under  their  guardian- 
ship and  may  give  a  valid  receipt  in  respect  of  the  same. 
Such  receipt  releases  the  husband  from  liability,  the 
wife  on  attaining  puberty  having  no  claim  against  him. 

The  adult  wife  herself  takes  possession  of  her 
dower ;  if  she  is  not  a  virgin,  no  guardian  can  realise  it 
for  her  without  her  express  authority ;  nor  can  he 
receive  it  in  the  case  where  she  is  a  virgin  and  forbids 
its  payment.  If,  however,  the  adult  virgin  does  not 
forbid  it,  the  guardian  may  validly  receive  the  dower 
on  her  behalf. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  p.  400. 

Baillie,  Bk.  1,  Chap.  7,  p.    129  ;  Zaidu-niUAmbani,    Vol.    1, 
p.  139  ;  Clavel,  Vol.  1,  pp.  66,  67. 

Executors  Art.  96.    No  other  guardians,  including  the  mother 

to  realise       except  in  their  capacity  of  executors,  have  a  right  to 

receive  payment  of  dower  on  behalf  of  a  minor.     Thus 

1  See  Art.  78. 
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when  the  mother  is  executrix  and  as  such  receives  the 
dower  of  her  minor  daughter,  the  latter  on  attaining 
puberty  must  sue  her  mother,  and  not  her  husband  ;  but 
if  the  mother,  not  being  an  executrix,  receives  payment 
of  the  dower,  her  daughter  on  attaining  puberty,  must 
proceed  against  the  husband,  whose  remedy  would  be 
against  the  mother. 

This  rule  applies  to  guardians  other  than  those 
mentioned  in  the  preceding  Article. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  400. 

Baillie,  Bk.  1,  Chap.  7,  p.  129  ;  Zaidu-nil-Ambani,  Vol,  1. 
p.  140  ;  Clavel,  Vol.  1,  pp.  66,  67. 

Art.  97.     The    dower  is  the  sole  property  of  the  Dower  is  the 
wife  ;  if  she  has  attained  puberty  she  can  dispose   of  it  wife'8  sole 

n  property. 

in  all  cases. 

Without  the  consent  of  her  husband,  her  father, 
her  grandfather,  or  the  executor,  she  can  alienate  it, 
pledge  it,  let  it  out  by  way  of  loan  or  on  hire,  and  can 
make  a  free  gift  of  it  to  her  husband,  to  her  relations,  or 
to  third  parties. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  161. 
Zaidu-nil-Ambani,  Vol.  1,  p.  148. 

When  a  Mahomedan  widow  realised  the  full  amount  of  her 
dower  from  the  profits  of  the  estate  in  her  possession,  for  twenty 
years,  held,  that  the  estate  became  her  actual  property  —  SaJubjan 
Khatoon  v.  Dianut  Beebee,  3  Sel.  Rep.,  S.  D.  A.,  16  (1820). 

See  Shaikh  Nasoo  v.  Mahatab  Beebee,  4  W.  R.,  7  (1865)  ; 
Married  Women's  Property  Act  (III  of  1874). 

Art.  98.  Where  wife  has  received  her  dower  in  in  case  of 
full  and  makes  a  gift  of  the  whole  or  a  part  of  it  to  her  Soier  by 
husband,  and  the  marriage  is  dissolved  by  repudiation 


before  consummation,  the  husband   is    entitled  to    claim  titled  to  half 

the  dower. 
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half  of  the  dower.  The  wife  is  bound  to  return  the  half 
even  when  she  has  made  a  gift  of  the  dower  to  a 
stranger,  who,  acting  under  her  authority,  has  received 
it  from  the  husband  or  his  surety. 

Where  the  wife,  before  receiving  her  dower, 
makes  a  gift  to  her  husband  of  the  whole  amount  or  of 
the  deferred  portion,  the  husband  has  no  claim  against 
her. 

Where  the  wife  makes  a  gift  to  her  husband  of  the 
whole  or  of  half  the  dower,  the  husband,  if  the  marriage 

o 

is  dissolved  before  consummation,  cannot  compel  her  to 
restore  the  half. 

In  no  case  can  a  father  make  a  gift  of  a  part  of  the 
dower  settled  on  his  minor  daughter. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  31. 

Baillie,  Chap.  7,  pp.  119,  121  ;  Hamilton's  Hedayah,  Vol  1, 
Bk.  2,  Chap.  3,  p.  49  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  143. 

Wife  cannot  Art.  99.     A   wife    cannot   be  compelled  to   relin- 

relinquish      quish  a  part  of  the  dower  in  favour  of  her  husband,  her 
favour's*  m  guardian  or  even  her  relations. 

iurardianaord'  Should  the  wife  die  before  receiving  the  whole  of  her 

relations.        dower,    her   heirs   are    entitled    to    demand    from    her 

husband  or  his  heirs,  the  balance  due  after   deducting 

the  share  devolving  upon  the  husband  from  the  wife's 

estate,  if  she  died  before  him. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  161. 
Zaidu-nil-Ambani,  Vol.  1,  p.  148. 

Where  a  suit  for  dower  was  brought  by  the  heir  of  a  Maho- 
medan  widow,  and  while  it  was  pending,  the  heirs  of  the  deceased 
husband  of  the  widow  mortgaged  the  property  which  had  belonged 
to  the  deceased  husband  in  his  lifetime,  held,  that  the  heirs  of 
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the  widow  could  only  execute  the  decree  which  they  got 
against  the  assets  of  the  husband  which  the  heirs  of  the  husband 
had  in  their  possession —  }rasin  Khan  v.  Yar  K/tan,  I.  L.  R., 
19  All.,  504  (1897). 

See  Bazayet  Hossein  v.  Dooli  Chand,  I  L.  R.,  4  Gal.,  402,  P.  0. 
(1878)  ;  All  Mahomed  v.  Azizullah,  1.  L.  R.,  All.,  50  (1883)  ; 
Hadi  Ali  v.  Akbar  Alt,  L  L.  R.,  20  All.,  262  (1898)  ;  Ghidam 
Ali  v.  &agir-Ul-Nissa,  I.  L.  R.,  23  All.,  432  (1901)  ;  Bholanath 
v.  Maqbul-un-Xisa,  1.  L.  R.,  26  All.,  28  (1903)  ;  Ham  BaksJi  v. 

Mu.jhlani  Khanan,  L  L.  R.,  26  All.,  266  (1903). 

The  heirs  of  a  widow  are  entitled  according  to  Mahomedan 
law  to  demand  her  dower  from  her  husband's  heirs — Whahid- 
rn-Sissa  v.  Shubrattun,  6  B.  L.  R.,  54  (1870). 

See  Gholam  Husun  Ali  \.  Zeinub  Beebee,  1  Sel.  Rep.,  S. 
D.  A.  63  (1801)  ;  Ali  Buksh  v.  Kaim  Beebee,  I  Sel.  Rep.,  S. 
A.  D.,  110  (1804)  ;  Wuzeerun  Beebee  v.  Hassan  Khan,  S.  D.  A., 
Ben.,  841  (1856)  ;  Janee  Khaniun  v.  Amatool  Fatima  Khanum,  8 
W.  R.,  53  (1867). 

SECTION    VI. — SURETYSHIP    IN     DOWER.         LOSS    AND    CON- 
SUMPTION   OF    DOWER.       WIFE'S    CLAIM    TO    DOWER. 

(Arts.    100—103.) 

Art.  100.     The  guardian  of  the  husband  or  of  the  Where  guar- 
dian of 
wife  whether  minor  or  adult,  can,  when  in  good  health,  miuor  hus- 

become  surety  for   the   dower   that   the   husband   has  may  stand 
settled  on  her,  provided  the  suretyship  is  approved  by  f( 

the  wife  herself  or  by  her  guardian,  if  she  is  a  minor. 
But  the  guardian  during  his  death-bed  illness,  cannot 
become  surety  for  the  payment  of  the  dower,  if  either 
the  wife  or  the  husband  is  his  heir.  Even  when  they 
are  not  his  heirs,  he  can  only  stand  surety  to  the  extent 
of  a  third  of  his  property. 

Notes 
Radd-ul-Muhtar,  Vol.  2,  pp.  386,  387. 

Baillie,  Chap.  7,  p.  141,  Hamilton's  Hedayah,  Vol.  1,  Bk.  2, 
Chap.  3,  p.  54  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  149  ;  Clavel,  Vol.  1, 
p.  70. 
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Where 
surety  has 
been  given 
for  dower, 
wife     can 
claim  from 
either  hus- 
band     or 
surety. 


Wh  ere 
father    is 
liable    for 
dower  in 
respect  of 
bis   minor 
son  desti- 
tute     of 
means. 


Art.  101.  The  wife  for  whose  dower  surety  is 
given,  may  claim  its  payment  either  from  the  husband 
when  he  attains  majority,  or  from  the  surety,  even  though 
the  latter  should  be  her  own  guardian.  The  surety  who 
makes  payment  for  a  dower  that  he  guaranteed,  has  no 
claim  against  the  husband,  unless  the  guarantee  was 
given,  with  the  latter's  authority. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  387. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  2,  Chap.  3,  p.  101 ;  Zaidti- 
nil-Ambani,  Vol.  1,  p.  152  ;  Clavel,  Vol.  1,  p.  71. 

See  Sections  128,  140,  145  of  the  Indian  Contract  Act 
(IX  of  1872). 

Art.  102-  The  father  who  has  given  his  minor  son, 
destitute  of  means  in  marriage,  is  not  personally  bound  to 
pay  the  dower  unless  he  becomes  surety  for  its  payment. 

Where  the  father  pays  the  dower  for  which  he  is 
surety,  he  cannot  claim  its  recovery  from  such  minor, 
unless  at  the  time  payment  was  made,  he  declared  before 
witnesses  that  he  intended  to  make  such  claim. 

Should  a  father  become  surety  for  dower  on  behalf 
of  his  minor  son,  and  die  before  discharging  it,  the  son's- 
wife  may  sue  his  estate  for  payment.  In  this  case  the 
heirs  may  recover  such  payment  from  the  minor  son's 
share  in  the  father's  estate. 

A  father,  as  guardian,  may  dispose  of  the  property 
of  his  minor  children,  and  so,  when  a  minor  has  property 
of  his  own,  the  father  can  be  compelled  to  pay  the  dower 
out  of  such  property,  even  when  he  has  not  guaranteed 
its  payment. 

Notes. 

Radd-ul-Muhtar,  Vol.' 2,  pp.  386,  387, 

Baillie,  Chap.  7,  p.  140  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  153. 
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Art  103.     Where  the  property  of  which  the  dower  Wife's  claim 
consists  is  specified,  and  happens  to  perish  while  in  the  JJ  'aJJJJjJ 
husband's    possession,   or    is   consumed   by   him  before  whlchl8 
delivery  to  the  wife,  or  if  a  third  party  establishes  a  right 
to  it  after  it  has  been  delivered  to   her,  she  can  compel 
her  husband  to  deliver  to  her  things  of  a  like  nature,  or 
their  value  if  they  do  not  exist. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  31. 

Baillie,  Chap.  7,  p.  119  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  155. 

SECTION    VII. — DISPUTES    RELATING    TO    DOWER. 
(Arts.  104—111.) 

Art   104.     After  a  wife  has  surrendered  herself  to  wife's  claim 
her  husband,  the  fact  of  the  marriage  being  consummated  dower'after 

implies  that  the  prompt  portion  of  the  dower  has  been  she  has  sur- 
rendered 
paid,  and  should  the  wife  declare  that  no  payment  at  all  herself  to  her 

has  been  made,  her  claim  to  the  amount  would  not  be 
admissible.  If  however,  she  declares  that  a  part  of  the 
prompt  dower1  was  paid,  her  claim  to  the  balance  would 
hold  good. 

This  rule  would  not  apply  to  localities,  where  it 
is  an  established  custom  that  the  husband  does  not 
advance  any  portion  of  the  dower,  until  after  consum- 
mation of  the  marriage. 

Notes. 

• 

Radd-ul-Muhtar,  Vol.   2,  p.  393. 

Baillie,  Chap.  7,  p.  124  ;  Hamilton's  Hedayah,  Vol.  1,  Bk.  2, 
Chap.  3,  p.  54  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  158. 
See  Notes  to  Art.  213. 

•  See  Art.  73. 
AR,  IML  5  * 
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Where  there  Art.  105.     Where   a   dispute   arises   between    the 

as  'to  dower,  husband  and  wife  as  to  dower,  one  party  claiming  that  it 
has  been  fixed  though  unable  to  prove  it,  while  the  other 
party  denies  that  the  dower  has  been  fixed,  the  latter 
shall  be  called  upon  to  make  the  denial  upon  oath,  and 
in  case  of  refusal  the  judge  shall  decide  against  the 
party  refusing.  If  the  oath  is  taken,  and  it  is  the  wife 
who  contends  that  the  dower  was  fixed,  the  proper  dower1 
shall  be  decreed,  provided  the  amount  does  not  exceed 
that  which  is  claimed  by  her.  If  it  is  the  husband  who 
maintains  that  the  dower  was  fixed,  the  amount  of 
proper  dower  shall  not  be  decreed  below  that  which  is 
stated  by  him.  Where  the  dispute  arises  after  repudia- 
tion but  before  consummation,  Mutah2  instead  of  proper 
dower,  is  due. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  391,  392. 
Baillie,  Bk.  1,  Chap.  7,  p.  132  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  55  ;   Zaidu-nil-Ambani,  Vol.   1,  p.  158. 

See  Sections  8  and  12  of  the  Indian  Oaths  Act  (X  of  1873.) 

Where  wife  Art.  106.     Where     there     is   a    dispute     between 

proper  *     *  husband  and  wife  as  to  the  amount  of  dower  agreed  upon, 
dower.  amount  of  proper  dower  is  to  be  taken  as  a  basis 


of  settlement  :  whether  the  dispute  takes  place  during 
the  subsistence  of  the  marriage  before  or  after  its  consum- 
mation, or  whether  it  arises  after  the  dissolution  of  a 
marriage  that  has  been  consummated. 

Should  the  amount  of  proper  dower  be  equal  to 
or  higher  than  that  claimed  by  the  wife,  her  sworn 
declaration  shall  be  accepted,  unless  the  husband  can 
adduce  proof  to  the  contrary.  Should  it  be  equal  to 
or  lower  than  that  stated  by  the  husband,  his  declaration 
on  oath  shall  hold  good  in  default  of  proof  by  the  wife. 

1  See  Arts.  78.  •  See  Art.  90. 
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Where  neither  claim  is  based  on  the  proper  dower, 
both  parties  shall  be  put  on  oath,  and  shall  be  called 
upon  to  adduce  evidence  regarding  their  respective  claims 
^ind  the  judge  shall  decide  accordingly. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  34  ;  Radd-ul-Muhtar, 
Vol.  2,  p.  392. 

Baillie,  Chap.  7,  pp.  130,131  ;  Hamilton's  Hedayab,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  56  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  160  ;  Clavel, 
Vol.  1,  p.  77. 

Art.  107.     The  death  of  one  of  the  parties  does  not  Death  of 
alter  the   procedure,  and  all  disputes  between  the  sur-  bander  'wife 
vivor  and  the  heirs  of  the  deceased  regarding  the  amount  does  not  a1' 

ter  proce- 

of  the  dower,  are  to  be  decided  in  the  manner  laid  down  dure  laid 

Jf  .,.          A     ,.   ,  down  in  pre- 

111  the  preceding  Article.  ceding 

When  both  parties  have  died,  and  a  dispute  arises 
between  their  respective  heirs,  regarding  the  amount  of 
dower,  the  declaration  made  by  the  heirs  of  the  husband 
is  to  be  accepted,  and  the  amount  of  dower  admitted  by 
them  shall  be  decreed  in  favour  of  the  wife's  heirs. 

Where  the  dispute  refers  to  the  fixation  of  dower, 
and  the  husband's  heirs  deny  that  any  dower  was  fixed 
and  refuse  to  take  oath,  the  judge  shall  decree  the  pro- 
per dower. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  393  ;  Fatawa-i-Almgiri, 
Vol.  2,  p.  35. 

Baillie,  Bk.  1,  Chap.  1,  p.  132  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  56.  Zaidu-nil-Ambani,  Vol.  1,  p.  163. 

Art.  108.     In  the  cases  indicated  in  the  three  pre-  where  pm- 
ceding  Articles,   the  proper  dower  is  only  to  be  paid  in 
full  to  the  wife,  when  the  dispute  takes  place  before  the 


marriage  is  consummated.  tion3  ar«  to 

be  made. 
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Where  a 
man,  with 
a  view  to 
marriage 
advances 
maintenance 
to  a  woman 
observing 
Jddat. 


Should  the  dispute  take  place  after  the  marriage 
has  been  consummated,  and  the  husband  during  his  life- 
time, or  his  heirs  after  his  death,  contend  that  the  wife 
has  received  a  part  of  the  dower,  and  should  it  be  an  in- 
variable practice  in  the  locality  that  the  wife  does  not 
surrender  herself  to  her  husband  before  receiving  a  part 
of  the  dower,  the  wife  shall  be  called  upon  to  declare 
what  amount  of  dower  she  has  received.  If  she  refuses 
to  make  the  declaration,  the  amount  of  proper  dower 
shall  be  paid  to  her,  after  deduction  of  the  prompt  por- 
tion in  accordance  with  the  custom  of  the  locality. 

This  deduction  must  therefore  be  made  : 

1.  When  the  parties  are  agreed  as  to  the  amount 
of  dower  specified  in  the  contract. 

2.  When  the  heirs  of  the  husband   deny  that  any 
dower  was  stipulated  and,  by  their  refusal  to  take  the 
oath,  entitle  the  wife  to  proper  dower. 

3.  When    they    dispute   the  wife's  right  to   the 
amount  which  she  claims,  and  which  is  based  upon  the 
proper  dower. 

4.  When,   after  the  decease  of  both  husband  and 
wife,  the  husband's  heirs,  whose  statement  has  been  ac- 
cepted admit  the  amount  they  owe  the  wife. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  393,  394. 

Baillie,  Bk.  1,  Chap.    7,    p.    133  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  166  ;  Clavel,  Vol.  1,  p.  82. 

Art.  109.  Where  a  suitor  advances  a  sum  of 
money  for  the  maintenance  of  a  woman  in  Iddat,1 
consequent  upon  either  repudiation  or  widowhood,  and 
at  the  same  time  agrees  to  marry  her  after  completion 
of  such  Iddat,  he  is  entitled  in  the  event  of  the  woman's 
refusal  to  marry  him,  to  claim  the  sum  advanced. 

»  See  Art.  310. 
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Where  no  agreement  is  made,  and  he  subsequently 
marries  her,  his  claim  for  the  recovery  of  the  amount 
advanced  is  not  admissible. 

Even  when  an  argeement  is  made,  he  is  not  entitled 
to  recover  the  price  of  food  furnished  to  the  woman. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  395,  396. 

Baillie,  Bk.  1,   Chap.  7,   p.    134  ;    Zaidu-nil-Ambani,  Vol.  1, 
|>.  167. 

See  Section  73  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  110.     Where  a  man,  with  a  view  to    marriage,  where*  man 
sends  presents  to  a  woman,  or  advances    her   the    whole  raa^es  Pre~ 

*-  •  '•flits  or 

or  part  of  the  dower,  and  she  refuses  to  marry  him,  or  advances 

*  dower  to  a 

her  guardian  refuses  permission,  or  if  she  dies  or  the  woman, 
man  himself  changes  his  mind  before  marriage,  in  each 
case  he  is  entitled  to  a  return  ,  of  the  gifts  or  things 
advanced  as  dower,  provided  they  exist  even  in  a  state 
of  deterioration,  or  their  equivalent  value  in  the  case  of 
loss  or  consumption. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  395.     . 
Zaidu-nil-Ambani,  Vol.  1,  p.  168 ;  Clavel,  Vol.  1,  p.  82. 

Art.  111.     Where     disputes    r arise     between    the  Where  du- 
married    parties  as   to    the   intention   with    which    the  putes  arise 

between 

husband  gave  certain  sums  or  movable  effects,  or  as  to  husband  and 
food  sent  by  the  husband  to  the  wife,  before  or  after  the  intention 
solemnization  of  marriage,  the  husband  contending  that  JJJ  husband 
he  sent  them  on  account  of  dower,  while  the  wife  main-  §ave  sum9  of 

money  or 

tains  that   they    were    merely   presents,    the   husband's  other 
sworn  declaration  is  to  be  accepted  with  regard  to  those  property, 
articles  which  are  not  usually  offered  in  that  locality   as 
presents.     The   wife's    word  is   accepted  with  regard  to ' 
those  articles  which  are  usually  offered  as  presents. 
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In  a  case  where  the  husband's  sworn  declaration 
has  been  accepted,  the  wife,  if  the  articles  still  exist,  can 
either  keep  them  on  account  of  dower,  or  return  them  to 
the  husband,  and  demand  payment  of  the  remainder  of 
the  dower,  or  of  the  whole  dower  in  the  event  of  her 
having  received  no  part  of  it. 

If  the  wife  has  lost  or  consumed  that  which  was 
advanced  as  dower,  its  value  is  to  be  deducted  from  the 

full  dower. 

* 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  394. 

Hamilton's  Hedayah,  Vol.  1,   Bk.  2,    Chap.  3,    pp.    5ti,    57 
Zaidu-nil-Ambani,  vol.  1,  p.   170. 

SECTION    VIII. THE    WIFE'S    MARRIAGE    OUTFIT.    THE 

HOUSEHOLD    EFFECTS,    AND    DISPUTES    RELATING    THERETO. 

(Arts.  112—119.) 

Wife  herself  Art.  112.     Property  is  not  the  object  of  marriage. 

to  pay  for  her  The  wife  cannot  be  obliged  to  use  her  own  property, 

or  the  dower  she  receives  for  the  acquisition  of  her 
marriage  outfit.  The  father  is  not  bound  to  defray 
the  expenses  of  the  daughter's  marriage  outfit. 

If  the  marriage  outfit  which  the  wife  brings  is  not 
proportionate  in  value  to  the  dower  paid  by  the  husband, 
or  if  she  does  not  bring  a  marriage  outfit  at  all,  the 
husband  cannot  claim  one  either  from  the  wife  or  her 
father,  nor  can  he  sue  them  for  a  reduction  of  the  dower, 
which  he  had  purposely  increased  with  a  view  to  the 
purchase  of  a  costly  marriage  outfit. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  398,  399. 

Baillie,  Bk.  1,  Chap.  7,  p.  144;  Zaidu-nil-Ambani,  Vol.  1, 
p.  172. 
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Art.  113.     Where  a  father  in  good  health,  makes  a  Where 

,.,,,,.      father  makes 

present  of  a  marriage  outfit  to  his  adult  daughter,  it  a  present  of 
becomes  her  property  as  soon  as  she  takes  possession  ^tfiTufhis 
of  it.     Neither  the  father,  nor  his  heirs,  can  subsequently  *dult  dau8h- 
dispossess  her  of  it. 

Where  she  obtains  possession  of  the  marriage  out- 
fit during  her  father's  death-illness,  such  outfit  becomes 
her  property  only  by  consent  of  the  other  heirs. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  396,  397. 

Baillie,  Bk.  1,  Chap.  7,  pp.  143 — 145  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  174. 

Art.  114.     Where  a  father  in  good  health,  with  his  Where 

father     pur- 

own  money  purchases  a   marriage  outfit   for   his  minor  chases  his 
daughter,  such  outfit  becomes  her  property  by  the  mere  tor's  mar- 
fact  of  her  father  making  such  purchase  :  riage  outfit' 

Provided  that  when  the  purchase  is  made,  the 
daughter  is  aware  that  her  father  makes  such  purchase 
while  in  good  health,  the  outfit  becomes  her  property 
whether  she  takes  possession  or  not,  neither  can  the 
father  nor  his  heirs  subsequently  dispossess  her  of  it. 

Where  the  father  dies  before  paying  for  the  outfit, 
the  vendor  may  realise  the  cost  of  such  outfit  from  the 
father's  estate.  The  heirs  cannot  recover  the  amount 
from  the  daughter. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p  397. 
Zaidu-nil-Ambani,  Vol.  1   p.  175. 

Art.  115.     Where  the   father  purchases  his  daugh-  Where 

father     pur- 

ters   marriage    outfit   from  the   amount   of  the   dower  chases  mar- 
paid  to   her,  she   is   entitled  to   demand  from    him  the  fronf  hfe" 
balance  of  the  dower  in  his  hands. 
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Notes. 

Bahrr-ul-Rayek,    Vol.  3,  p,  161. 
Zaidu-nil-Ambani,  Vol.  1,  p.  176  ;  Clavel,  Vol.  1,  pp.  86,  87. 

Marriage  Art.  116.     The  marriage    outfit    is     the  exclusive 

the  exclusive  property  of  the  wife.     The  husband  cannot  lay  claim  to 


?hePwife  °f  an^  Par*  °^  ^'  nor  can  ^e  comPe^  ner  *°  place  any 
articles  belonging  to  her,  at  his,  or  at  his  guest's  disposal  ; 
he  can  only  make  use  of  them  with  her  consent. 

Where,  during  the  subsistence  of  the  marriage  or 
after  its  dissolution,  the  husband  takes  any  article 
forming  part  of  the  marriage  outfit,  the  wife  may  sue 
him  for  its  recovery  or  its  value  in  case  of  loss  or  des- 
truction. 

Notes. 

Radd-ul-Muhtar,  Vol.   2,  pp.  707,  708. 
Zaidu-nil-Ambani,  Vol.  1,  p.  176. 

Where  there  Art.  117.     Where    a   father   makes    over    to    his 

as  to  the"  '     daughter   a    marriage     outfit     which     he    himself    has 

outfit**6        procured,   and  he  or  his  heirs  subsequently  claim  that  a 

part  or  the  whole  of   such  outfit  was  merely  given  by 

way  of  loan,  while  the  daughter,  or  if  she  is  dead,  her 

husband,   maintains  that     it    was    her  own    property, 

local  custom  shall  serve  as  a  guide  for  the  settlement 

of  the  dispute. 

If  it  is  the  general  practice  for  a  father  to  provide 
his  daughter  with  such  a  marriage  outfit,  the  declaration 
of  the  daughter  or  of  her  husband  is  to  be  accepted, 
unless  the  father  or  his  heirs  adduce  proof  to  the 
contrary  If  it  is  not  the  general  practice,  and  if  the 
marriage  outfit  seems  more  than  is  necessary  for  a 
woman  of  her  station,  the  father's  declaration  or  that  of 
his  heirs  shall  be  accepted. 

Where  the  mother  sends  a  marriage  outfit  the 
above  provision  also  applies. 


o 
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Notes. 

Bahrr-ul-Rayek,  Vol.    3,  p.    200  ;  Radd-ul-Muhtar,  t 
Vol.  2,  pp.  397,  398. 

Z:iidu-nil-Ambani,  Vol.  1,  p.  177. 

Art.  118.  Where  there  is  a  dispute  between  the  Articles  that 
husband  and  wife,  during  the  subsistence  of  the  marriage  husband  and 
or  after  its  dissolution,  as  to  the  household  effects  of  "{dispute** 
the  house  in  which  they  live,  those  articles  which  are  after  mar~ 

J  riage. 

more  specially  used  by  women  shall  be  assigned  to  the 
wife,  unless  the  husband  can  adduce  proof  to  the  contrary. 

Those  articles  which  are  in  general  use  among  men 
or  can  be  used  by  either  sex,  shall  be  allotted  to  the 
husband,  unless  the  wife  adduces  proof  to  the  contrary. 
Whichever  party  establishes  ownership  to  any  parti- 
cular article,  it  shall  be  allotted  to  that  party.  As  to 
goods  of  merchandise,  they  shall  be  assigned  to  that 
party  who  is  engaged  in  trade. 

Notes 

Radd-ul-Muhtar,  Vol.  4,  pp.  475,  476;  Fatavva 
Kazi  Khan,  Vol.  1,  p.  182  ;  Fatawa-i-Alamgiri,  Vol.  2, 
p.  39. 

Baillie,    Bk.   1,   Chap.  7,  p.  145  :   Zaidu-nil-Ambani,  Vol.  1, 
p.  179. 

Art.  119.     Where,  after  the  decease  of  either  hus-  in    case  of 
band  or  wife,   there  is  a  dispute   as  to  the  household  death  of* 
effects,  those  articles  which  can  be  used  by  both  parties 
shall  be  allotted  to  the  survivor,  unless  proof  is. adduced 
to  the  contrary. 

Notes. 
Radd-ul-Muhtar,  Vol.  4,  p.  476. 

Baillie,  Bk.  1,  ('hap.  7,  p.  145  :  Zaidu-nil-Ambuni,  Vol.  1, 
p.  180. 


CHAPTER  Vlli. 

THE  MARRIAGE  OF  MUSLIMS  WITH  CHRISTIAN  WOMEN  OR 

JEWESSES,  AND  THE  NATURE  OF  THE  MARRIAGES 

OF  NON-MUSLIMS  ON  THEIR  SUBSEQUENTLY 

EMBRACING  ISLAM. 

(Arts.  120—130.) 

SECTION    I.  —  THE    MARRIAGE    OF    MUSLIMS  WITH 
CHRISTIAN    WOMEN    AND    JEWESSES. 

(Arts.  120—125.) 

where  Art.  120.     It  is  lawful  for  Muslim  men  to  marry 

U8  Christian  women   and   Jewesses,   subjects  of  a  Muslim 


marry 
Christians      State  or  foreigners.     The  marriage  is  validly  contracted 

or  Jewesses. 

by  the  intervention  of  a  Christian  or  Jewish  guardian 
and  in  the  presence  of  two  Christian  or  Jewish 
witnesses,  even  though  they  do  not  profess  the  same 
religion  as  the  woman.  The  testimony  of  these 
witnesses  serves  as  proof  of  the  marriage  in  case  of  the 
wife's  denial  but  not  in  the  case  of  the  husband's  denial. 

Notes 

Kadd-ul-Muhtar,  Vol.   2,  p.  310;  Sharh-i-Vikaya, 
Vol.  2,  p.  10. 

Baillie,    Bk.   1,   Chap.  1,  p.   6  ;    Zaidu-nil-Ambani,  Vol.    1, 
p.  182. 

See  The  Indian  Evidence  Act  (I  of  1872),  ss.  59,  60. 

»  , 

A  Muslim  &rt.  121.     A     Muslim,     already     married     to     a 

with  aMus-  Muslim  woman,  can  also  marry  a    Kitabiah,  that  is  to 

lim  wife  may  e  • 

also  take  to    say,  a  Christian  woman  or  a  Jewess,  in  the  same  way  as 

a  Christian     ,    '  •»*-      v  111  i 

or  Jewish      ne  can  marry  a  Muslim   woman  when    he  has  already 
*L!ie    a  Christian  or   Jewish  wife.     Both  wives  must  be  treat- 


Li  Illr. 


ed  with  perfect  equality. 
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Notes. 

Fatawa-i-  Alamgiri,  Vol.  2,  p.  10. 
Zaidu-nil-Ambani,  Vol.  1,  p.  183. 

Art.  122.     A    Muslim    woman    can    only    marry  A  Muslim- 
a   Muslim  ;l  she  can    neither  marry  an  idolater,  nor  a 


Christian,  nor  a  Jew  ;  and  a   marriage  contracted   with   Muslim 

husband. 

any  one  of  these  is  void. 

Notes. 

Fatawa-i-  Alamgiri,  Vol.   2,  p.  10. 
Zaidu-nil-Ambani,  Vol.  1,  p.  183. 

Both  the  Sunni  and  Shiah  schools  prohibit  marriage  between 
a  Muslim  woman  and  a  non-Muslim  man  —  Himmut  Bahadoor  v. 
SaheJxadee  Begum,  14  W.  R.,  125  (1870). 

A  woman  of  the  Shiah  sect  cannot  contract  a  valid  marriage 
with  a  Christian  —  Bakhs/ti  Kishen  Prasad  v.  Thakur  Das,  I.  L. 
R..  19  All.,  375  (1897). 

See  Monowar  Khan  v.  Abdoollah  Khan,  3  N.-W.  P.,  H.  0. 
R.,  177  (1871);  In  the  matter  of  Ram  Kumari,  I.  L.  R.,  18  Gal., 
264  (1891)  ;  Abdool  Razack  v.  Aga  Mahomed  Jaffer  Bindaneem, 
I.  L.  R.,  21  Gal.,  666  ;  L.  R.,  21  I.  A.,  56  (1893). 

Art.  123-     Where  a  Christian   wife,   married  to  a  _ 

Where  a 

Muslim     husband,     becomes    a    Jewess,    or    where     a  Christian 

T  ,  f^,     .    ..  ,  .  ,  becomes  a 

Jewess  becomes  a  (Christian,  the  marriage  none  the  less  Jewess. 
remains  valid. 

Notes. 

Fatawa-i  -Alamgiri,  Vol.  2,  p.  10. 

Eaillie,  Bk.  1,  Chap.  3,  p.  41  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  184. 

Art.  124.     The  children  of  either  sex  born  of  the  , 

(Jnildren 

marriage   between    a    Muslim    and  a  Christian  woman  follow  their 
or  a  Jewess,  follow  their  father's  religion.  religion. 

1  See  Arts.  31,  32. 
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Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  427. 

Baillie,  Bk.  1,  Chap.  3,   p.  41  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  5,  p.  64  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  184. 


Art.  125.     Difference    of    religion     deprives     the 


Difference  of 
religion 

deprives        husband  of  all  right  to  inherit  his  wife's  estate,  and  the 
his  right  to    wife  of  all  right  to  inherit  her  husband's  estate. 

wife's  estate 

and  vice  Notes. 

versa. 

Bahrr-ul-Rayek,  Vol.  8,  p.   557  ;  Radd-ul-Muhtar 
Vol.  2,  p.  421. 

Zaidu-nil-Ambani,  Vol.  1,  p.  185. 

SECTION  II.     MARRIAGES    BETWEEN    NON-MUSLIMS,    WHERE  BOTH 
OR  'ONE  OP  THE  PARTIES  EMBRACE    ISLAM. 


Where  the 
wife  of  a 
non-Mus- 
lim em- 
braces 
Islam. 


(Arts.   126—130.) 

Art.  126.  Where  the  wife  of  a  non- Muslim 
embraces  Islam,  that  faith,  must  be  presented  to  her 
husband.  If  he  embraces  the  faith  the  marriage  remains 
intact,  unless  the  wife  is  related  to  him  within  the 
prohibited  degrees1  of  kindred,  when  the  marriage  must 
be  cancelled. 

If  the  husband  refuses  Islam,  the  Judge  shall 
pronounce  the  dissolution  of  the  marriage,  even  when  the 
husband  is  a  minor,  possessing  sufficient  understanding, 
and  even  when  he  is  insane. 

Where  the  minor  has  not  sufficient   understanding- 

o 

in  the  matter  of  religion,  the  Judge  shall  wait  until  he 
attains  it. 

If  the  husband  is  insane,  the  Judge,  without  waiting 
until  he  has  recovered  his  intellectual  faculties,  shall 
present  Islam  to  his  father  or  mother  ;  in  the  event  of 
one  of  them  accepting  the  faith,  the  son  will  be  deemed 
to  have  accepted  it  also,  and  the  marriage  will  remain 

1  See  Art.  22. 
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undissolved.  But  should  the  lunatic's  parents  refuse  to 
embrace  Islam,  the  marriage  is  to  be  dissolved. 

Where  the  insane  husband  has  neither  father  nor 
mother,  the  Judge,  in  order  that  he  may  pronounce  the 
dissolution  of  the  marriage,  shall  appoint  a  guardian  for 
the  purpose. 

This  dissolution  of  the  marriage  pronounced  by  the 
Judge  in  consequence  of  the  refusal  of  the  husband, 
when  he  is  sane,  or  of  one  of  his  parents  when  the 
husband  is  insane,  operates  as  repudiation.  The 
marriage  is  deemed  to  exist  until  the  Judge  has  pro- 
nounced its  dissolution.1 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  419,  420,  421,  422; 
Tahtavi,  Vol.  2,  p.  82. 

Baillie,  Bk.  1,  Chap.  10,  p.  180  ;  Hamilton's  Hedayah, 
Vol,  1,  Bk.  2,  Chap.  5,  pp.  63,  64  ;  Vol.  2,  p.  82  ;  Zaidu-nil- 
Ambani,  Vol.  1,  p.  185. 

Art.  127.     Where  the  husband  of  a  Christian  or  Where  the 
Jewish    wife    turns    Muslim,    the  marriage    cannot    be  non-Muslim* 
dissolved,    but    when    the    wife  turns  idolatress,  and  on  Tlfe  T", 

braces  Islam. 

being  asked  to  embrace  Islam  she  consents,  the  marriage 
will  remain  intact. 

Notes. 

Radd-ul-Muhtar,  Vol.2,  pp.  419,  420,421,  422; 
Tahtavi,  Vol.  2,  p.  82. 

Baillie,  Bk.  1,  Chap.  10,  p.  181  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  5,  pp.  63,  64,  65  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  189. 

See  Helen  Skinner  v.  Sophia  Evelina  Orde,  10  B.  L.  R., 
125,  P.  C.  (1871)  ;  Robert  Skinner  v.  Charlotte  Skinner,  I.  L.  R., 
25  Gal.,  537,  P.  C.  (1897)  ;  Act  III  of  1872. 

'  See  Art.  85. 
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Where  botii  Art,  128.     Where  both  the  husband  and   the  wife 

w^f  e3  em*-  and  emorace    Islam    together,    the    marriage    and    all    its 
brace  Islam  consequences  are  valid  unless  it  was  contracted  within 

together. 

prohibited    degrees,      in    which  case    the    Judge    shall 
pronounce  its  dissolution. 

Where  the  contracting  parties  to  a  marriage  are 
non-Muslim,  the  Judge  cannot  dissolve  the  marriage, 
however  unlawful  it  may  be,  except  at  the  parties'  own 
request  ;  but  he  may  pronounce  the  dissolution  of  a 
marriage  contracted  by  a  Christian  woman  or  a  Jewess 
while  she  is  observing  Iddat*,  consequent  upon  her 
repudiation  by  a  Muslim  husband. 

Notes. 

Rudd-ul-Muhtar,  Vol.  2,  pp.  419,  420. 
Zaidu-nil-Ambani,  Vol.  1,  p.  18y. 

Religion  of  Art.  129.     Where    the    married   parties    are    non- 

wh'en™          Muslim    and    the    husband    embraces    Islam,    all    the 

husband  or     children  already  born  of  the  marriage  before  his  conver- 

isiam.  sion   to   Islam    shall    be    brought   up   in   the    Muslim 

religion.     So  also  must  any  children  born  to  them   after 

Islam  is  presented  to  his    wife.     This  rule  only  applies 

when  the  children  are  settled  in  Darul  Islam*  whether 

the  parent  who  accepts  the  faith  resides  there  or  not. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  427;  Fatawa-i-Alarngiri, 
Vol.  2,  p.  46. 

Baillie,  Bk.  I,  Chap.  10,  p.  185  ;    Hamilton's  Hedayab,  Vol. 
1,  Bk.  2,  Chap.  5,  p.  64  ;  Zaidu-nil-Ambani,  Vol.   1,  p.  191. 

Where  Art.  130.     Minor    children    who    have    lost  their 

to  embrace^  ^a^er,  are  not  bound  to  embrace  Islam  in  the   event  of 
Islam.  their  grandfather  accepting  that  faith. 


•  See  Art.  22.  •  See  Art.  310. 

•"The  land  of  Islam."    See  Dr.  W.  W.  Hunter's  Indian  Mussalmans,  and 
Hughes  Dictionary  of  Islam. 
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A   child,    whether   of  sound   mind  or  not  durin^ 

o 

minority,  follows  the  faith  of  that  parent  who  embraced 
Islam. 

The  child  is  only  released  from  this  obligation,  when 
he  attains  majority  in  full  possession  of  his  intellectual 
faculties. 

Where  a  child  attains  majority  and  is  insane  or  an 
imbecile,  he  still  continues  to  be  under  the  control  of  his 
parents. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  427;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  46. 

Zaidu-nil-Ambani,  Vol.  1,  p.  192. 


CHAPTER  IX. 

VOID  AND  INVALID  MARRIAGES. 

(Arts.  131-144.) 

SECTION    I. — VOID    MARRIAGES. 

(Arts.   131—137.) 

Art.  131.     A  marriage  legally  prohibited  for  reasons  Tie*  of  cou 
of  consanguinity,  affinity,  or  fosterage,  is  void.1 

If  the  married  parties  do  not  separate  voluntarily, 
they  must  be  separated  by  a  Judge.  marriage 

Where  the  husband  contracts  the  marriage  in  bad 
faith,  he  renders  himself  liable  to  a  heavy  punishment, 
either  with  fine  or  imprisonment,  and  where  he  acts  in 
good  faith,  he  is  liable  to  a  lighter  punishment. 

Notes. 

Tahtavi,  Vol.  2,  p.  13 ;  Fatawa  Kazi  Khan,  Vol.  1, 
p.  165. 

Baillie,  Bk.  1,  Chap.  8,   p.  154  ;  Zaidu-nil-Ambani,  Vol.    1, 
p.  193. 

1  See  Arts.  21,  22,  23. 
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Marriage  Art.  132.     Where  a  man  contracts   marriage   with 

with  a  wo-  a  woman  wno  }s  already  married,  or  with  a  woman  who 

man  already  J 

married,   or  is    observing     Iddat,1    consequent  upon    repudiation  or 

in      /<**»<!*  '    .  £ 

also  void.  widowhood,  such  marriage  is  void.  I  he  man  who  con- 
tracts such  a  marriage  renders  himself  liable  to  a 
heavy  or  light  punishment  according  as  he  acts  in  good 
faith  or  not. 

Notes. 

Fatawa  Kazi  Khan,  Vol.  1,  pp.  167,    168. 
Zaidu-nil-Ambani,  Vol.   1,  p.  195  ;  Clavel,  Vol.  1,   pp.  108, 

ioy,  17. 

Until  a  Mahomedan  husband  repudiates  his  wife,  she  cannot 
lawfully  marry  another  man  —  Ameena  v.  Kuttoo  Khan,  1  Sel.  Rep., 
S.  D.  A.,  32  (1841). 

See  Sections  493  and  494  of  the  Indian  Penal  Code 
(ActXLVof  18(50). 

Marriage  Art.  133.     Where  a  man  contracts  marriage  by  a 

with      two  smorie  contract,   with  two  sisters2   who  are  unmarried 

sisters  under 

one  contract  and  not  observing  Iddat,1  the  marriage  is  void  ;  but  if 

is  void,  and  .  . 

circum-         one  sister  is  observing  Iddat,   the  marriage  with  the 
under  which  other  sister  is  valid.     In   this  case  the  two  sisters  are 


entitled  to  dower  if  the  cancelment  of  the  marriage 
valid.  precedes  its  consummation. 

Where  the  two  sisters  are  married  by  two  succes- 
sive contracts,  the  marriage  of  prior  date,  if  admitted  and 
regularly  contracted,  is  valid,  but  the  other  marriage 
is  void. 

Where  husband  has  had  sexual  intercourse  with  the 
sister  married  under  the  contract  of  later  date,  he  must 
wait  until  her  Iddat  has  expired  before  he  can  cohabit 
with  the  other  sister,  whose  prior  marriage  is  valid. 

Where  it  cannot  be  established,  which  marriage 
was  contracted  first,  both  marriages  are  radically  void, 

1  See  Art.  310.  *  See  Art.  26. 
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unless  one  was  void  ab  initio.  If,  however,  cancellation 
takes  place  before  either  marriage  is  consummated,  the 
two  sisters  are  entitled  to  one-half  of  the  stipulated 
dower,  provided  their  dowers  are  equal  and  of  like 
nature,  and  that  both  claim  their  marriage  to  be  of 
prior  date  without  being  able  to  adduce  proof  in 
support  of  such  claim.  In  this  case  where  cancellation 
has  preceded  consummation  of  the  marriage,  the 
husband  is  at  once  free  to  marry  whichever  sister  he 
pleases. 

Where  one  sister  establishes  the  priority  of  her 
marriage,  that  marriage  shall  be  valid,  and  she  is  entitled 
to  the  full  half  of  the  dower. 

Where  the  marriage  is  contracted  without  dower 
being  settled,  the  two  sisters  have  only  one  single 
Mutah1  or  present  between  them. 

Where  cancelment  of  the  marriage  takes  place 
after  consummation  of  the  marriage,  each  of  the  two 
sisters  is  entitled  to  her  full  dower,  in  the  same  way  as 
two  sisters  married  by  a  single  contract. 

.       Notes. 

Sharh-i-Vikaya,  Vol.  2,  p.  17  ;  Radd-ul-Muhtar, 
Vol.  2,  pp.  309—311. 

Baillie.  Bk.  1,  Chap.  3,  pp.  31,  32  ;  Hamilton's  Hedayah,  Vol. 
1,  Bk.  2,  Chap.  1,  pp.  28,  29  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  196. 

Where  a  Mahomedan  married  a  woman  first,  and  afterwards 
married  her  sister,  it  was  held  that  the  marriage  with  the  wife's 
sister  was  invalid  in  consequence  of  his  previous  marriage  with 
her  sister.  No  defect,  however,  arises  in  the  first  marriage  from 
the  invalidity  of  the  second — Shureefoonissa  v.  Khizuroonisa,  3 
Sel.  Rep.,  S.  D.  A.,  280  (1824). 

Where  a  Mahomedan  marries  two  sisters  by  one  contract,  and 
one  marriage  is  known  to  precede  the  other,  the  marriage  which 

1  See  Art.  90. 
AK,  IML  6 
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is  the  later  of  the  two  is  absolutely  void  —  Azizunnissa  Khatoon  \. 
Karimunnissa  Khatoon,  I.  L.  R.T  23  Gal.,  130  (1895). 

marriages  are  absolutely 


absolutely       void  :  — 
void. 


1.  The  marriage    contracted    by  a   man    with  a 
woman  he  has  repudiated  three  times1  and  who  has  not 
remarried,   or    who    has    remarried,   but  has  not   been 
repudiated  by  the    last  husband,   or  who  has  been  left 
a  widow   by  the   second    husband  after  consummation 
of  the  marriage. 

2.  The  marriage  with  an  idolatress. 

3.  The  marriage   with  a  fifth   woman,   before  the 
fourth  has  been  repudiated  and  the  period  of  her  Iddat* 
expired. 

4.  The  marriage  contracted  without  witnesses.3 

In  each  of  the  above  cases,  the  Judge  can  always 
pronounce  the  dissolution  of  the  marriage.  The  married 
parties  are  not  bound  to  wait  for  the  Judge  to  cancel 
the  marriage  :  either  party  may  separate,  provided  that 

due  notice  is  given  to  the  other  party. 

• 

Notes. 

Sharh-i-Vikaya,  Vol.  2,  p.  18  ;  Fatawa-i-Alamgiri, 
Vol.  2,  pp.  1,  7,  10,  11  ;  Radd-ul-Muhtar,  Vol.  2,  pp. 
379—381. 

Baillie,  Bk.  1,  Chap.  8,  p.  156  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  200  ;  Clavel,  Vol.  1,  p.  113. 

According  to  Mahomedan  law,  a  man  cannot  legally  have 
more  than  four  wives  living  at  the  same  time  —  Shvmsoonisa  v. 
GouhurAlt,4:  Sel.  Rep.,  S.  D.  A.,  359  (1827). 

As  to  witnesses  necessary  in  a  Mahomedan  marriage  — 
Butoolun  v.  Koolsoom,  25  W.  R.,  444  (3876)  ;  See  Notes  to  Art.  7. 

'  See  Art.  224.  »  See  Art.  310.  "  See  Art.  18. 
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Art.  135.     The  marriages  declared  in  the  preceding  Legal  effects 
Article  to  be  absolutely  void,  create  no  prohibition  for  foregoip* 
either  party  to  marry  the  kindred  without  the  prohibited  void  . 

•  .  marriages 

degree   of   the   other    party   to    marriage,     so   long  as 

.cancellation  precedes  consummation,  and  also  they  give 

the  husband  and  wife  no  right  to  inherit  from  each  other. 

Children    born     of    these   marriages     are    deemed 

legitimate,  provided  the}''  are  born  under  the  conditions 

laid   down   in   the   Chapter  on  Paternity  and  Filiation1. 

Notes. 

Radd-ul-Muhtar,  Vol.   2,  pp.   379,  380  ;    Fatawa-i- 
Alamgiri,  Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  8,  p.  157  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  201. 

?ee  Syed  Jwnmteuddeen  Mahomed  v.  Mulieeooddeen  Bebee, 
;S.  U.  A.,  Ben..  932  (1853)  ; 

Art.   1  36.     Where  two  guardians  of  the  same  degree  Where  two 
of  relationship  and  acting  independently  of  each  other, 
give    the    ward   in   marriage  to  a  separate    individual, 


the  marriage  first  contracted  shall  alone  be  valid,  and  the  gjve 

ward  in 

other  null  and  void.      If  it  is  not  known  which  contract  marriage. 
was  entered  into  first,  or  if  the  two  contracts  were  made 
at  the  same  time,  both  marriages  are  void. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  12. 
Zaklu-nil-Ambani,  Vol.  1,  p.  201. 

Art.  137.     Where  a  guardian  has  under  his  guar-  where  guar. 

dians 

dianship  an  adult  woman,  with  whom  his  marriage  is  not  marriage 
prohibited,  and  such  guardian  marries  her  himself,  with-  adult  ward 
out  having  first   obtained   her    consent,  the  marriage  is  1S  v 

O  7  o 

void,  even  though  the  woman,  when  informed  of  her 
marriage,  remains  silent,  or  gives  her  express  consent 
after  the  marriage  is  contracted. 

'  See  Bk.  IV,  Chap.  I.  Section  II,  Arts.  341,  342,  343. 
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Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  14,  15  ;     Radd-ui- 
Muhtar,  Vol.  2,  p.  325. 

Zaidu-nil-Ambani,  Vol.  1,  p.  202. 

SECTION    II.       INVALID    MARRIAGES. 

(Arts.  138—144.) 
Ratification  Art.  138.     Where  a  minor  of  either   sex   who  has 

of  guardian 

necessary       reached  the  age  or  discretion,  but  is  still    under  a  guar- 
contracts       dian,  or   where    an  incapable   adult  contracts  marriage 


without   the   guardian's    consent,    the  marriage   is   not 
binding  unless  it  is  ratified  by  the  guardian. 

Where  the  guardian  ratifies  the  marriage,  the 
contract  is  valid,  provided  that  the  dower,1  in  the  case 
of  a  minor  girl,  is  not  too  low,  and  in  the  case  of  a  minor 
boy,  not  too  high  ;  but  if  the  dower  seriously  prejudices 
either  the  boy  or  the  girl,  the  marriage  shall  be  cancelled 
whether  the  guardian  ratifies  it  or  not. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  99  ;  Bahrr-ul-Rayek, 
Vol.  3,  p.  83. 

Baillie,  Bk.  1,  Chap.  1,  pp.  4,  5  ;  Zaidu-nil-Ambani,  Vol. 
1,  p.  206. 

See   Section  196  of  the  Indian  Contract  Act  (IX  of  1872). 

Where       a  Art.  139.     Where  a  remote  relation  gives  a  minor 

«n  marrjage)   when  there  is  a  nearer  relation  corn- 


tracts    mar-  petent  to  exercise   the  guardianship,    the  marriage   is 

riage     when   J 

there   is    a  invalid,   unless  it  is  approved  of  by  the  nearer  relation 

nearer   rela-       .  ,     , 

tion.  who  may  cancel  the  marriage. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  129. 
Baillie,  Bk.   1,   Chap.  4,  p.  49  ;  Zaidu-nil-Ambani,   Vol.  1, 
p.  207. 

1  See  Art.  78. 
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Art.  140.     Where  a   man  authorizes  an  agent  to  cases  in 
contract  him  in   marriage  but  mentions  no    particular  Haee^s 'con- 
woman,  and  the  agent  gives  him  invmarriaore  to  a  woman  tracted     b7 

an  agent. 

who  is  suffering  from  some  malady,  such  marriage  is 
valid  ;  but  where  he  contracts  him  in  marriage  to  his 
minor  daughter  or  his  ward,  such  marriage  is  only  valid 
when  it  is  ratified  by  the  principal. 

Where  a  man  authorizes  an  agent1  to  contract  him 
in  marriage  to  one  woman  only,  but  the  agent  exceeds 
his  powers  and  gives  him  in  marriage  to  two  women  by  a 
single  contract, the  principal  is  not  obliged  to  acknowledge 
either,  until  he  has  ratified  the  contract  in  respect  of 
one  or  both  of  them. 

Where  the  agent  gives  his  principal  in  marriage  to 
two  women  by  two  successive  contracts,  the  first 
marriage  alone  is  binding,  and  the  second  is  binding  sub- 
ject to  ratification  by  the  principal. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  352,  353  ;  Bahrr-ul- 
Rayek,  Vol.  3,  pp.  147,  151. 

Baillie,  Bk.  1,  Chap.  6,  pp.  77,  79  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  208. 

Art.  141.    Where  a  man  authorizes  an  agent  to  con    Ratification 
tract  him  in  marriage  to  a  certain  woman  whom  he  indi-  °ia™*rbj 
cates,  but  the  agent  gives  him  in  marriage  to  another,  the  principal, 
marriage  is  not  valid,  unless  it  is  ratified  by  the  principal. 

The  same  rule  applies  where  the  agent  contracts 
him  in  marriage,  and  provides  for  a  larger  dower  than 
he  was  authorized  to  do. 

Where  the  principal  is  not  aware  that  his  agent  has 
settled  a  larger  dower  than  he  was  authorized  to  fix, 


•  See  Arts.  57,  58. 
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the  marriage  is  invalid,  even  if  he  has  had  sexual  inter- 
course with  the  woman. 

The  agent  cannot  compel  the  principal  to  acknow- 
ledge the  marriage,  even  though  the  agent  himself 
undertakes  to  pay  the  difference  in  the  dower. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  352;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  19. 

Baillie,  Bk.  1,  Chap.  6,  p.  80  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  209. 

See  Sections  19  and  196  of  the  Indian  Contract  Act  (IX  of 
1872). 

Where  Art.  142.     Where  a  woman  authorizes  an  agent1  to 

c^traSed  contract  her  in  marriage  to  a  man,  but  mentions  no 
notaf>in'dinz  particular  person,  and  the  agent  gives  her  in  marriage 
upon  a  to  himself  or  to  his  father,  or  to  his  son,  the  marriage  is 

woman. 

invalid  unless  she  ratifies  it. 

Where  the  agent  gives  her  in  marriage  to  a  man  and 
causes  her  serious  loss  by  accepting  a  dower  smaller  than 
is  her  due,  both  the  woman  or  her  guardian  may  have 
the  marriage  cancelled,  unless  the  difference  in  dower  is 
made  good. 

Where  the  agent  gives  her  in  marriage  to  a  man 
who  is  not  her  equal8,  the  marriage  is  invalid  ;  but  where 
he  gives  her  in  marriage  to  a  man  who  is  her  equal  and 
who  settles  upon  her  the  proper  dower,3  the  marriage  is 
binding  even  though  the  man  chosen  by  the  agent 
possesses  some  physical  defect  or  suffers  from  some 
malady  or  disease. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  18  ;  Radd-ul-Muhtar, 
Vol.  2,  pp.  352,  355. 

Baillie,  Bk.  1,  Chap.  4,  pp.  76,  77 ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  210. 


'  See  Arts.  57,  58.  •  See  Art.  62.  •  See  Art.  78. 
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Art.  143.     Where  in  a  marriage  the  man  deceives  Marriage 
the  woman  and  gives  himself  a  false  title  or  misrepresents 
his  condition  in  life,  and  the  woman  discovers  the  fact  tation. 
after  the    marriage,   both    she  and  her  guardian   may 
either  ratify  or  cancel  such  marriage. 

Notes. 

Tahtavi,  Vol.  2,  pp,  41,  42. 
Zaidu-nil-Ambani,  Vol.  1,  p.  213. 

See  Sections  18,   196,    197  of  the  Indian  Contract  Act  (IX 
of  1872). 

Art.  144.     The   marriage   proposed  or  accepted  by  Marriage 

.        .  M  .     .     contracted 

an  unauthorized  person  remains  in  abeyance,  until  it  is  by  a  person 
either  ratified  or  cancelled  by  the  party  interested.  authority. 

Notes. 

Radd-ul-Muhtar,   Vol.  2,  p.    354  ;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  20. 

Zaidu-nil-Ambani,  Vol.  1,  p.  214  ;  Clavel,  Vol.  1,  p.  118. 


CHAPTER  X. 

PROOFS  OF  MARRIAGE. 

(Arts.  145-149.) 

Art.  145-     Where    there    is    a    dispute    between  How 
husband   and   wife   as   to    whether    they   are    actually  proved, 
married,  the  marriage  is  proved  by  the  testimony  of  two 
male  witnesses  or  of  one  male  and  two  female  witnesses 
whose  integrity  is  beyond  question. 

Where  a  person  claims  to  have  contracted  marriage 
with  a  woman  and  she  denies  the  marriage,  or  vice  versa, 
the  plaintiff,  in  default  of  proof  in  support  of  the  claim, 
may  put  the  defendant  on  oath  ;  if  the  defendant  takes 
the  oath,  the  plaintiff  is  non-suited ;  if  the  oath  is  refused, 
the  claim  is  proved  and  the  marriage  established. 
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Witnesses 
who  are  des- 
cendants of 
the  parties. 


Guardian's 
testimony. 


Where  a 
man  ac- 
knowledges 
a  woman  aa 
wife. 


Notes. 
Hidaya,  Vol.  2,  p.  286. 

Baillie,  Bk.  5,  Chap.  2,  pp.  404,  405  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  215  ;  Clavel,  Vol.  1,  p.  100. 

See  the  Indian  Evidence  Act  (I  of  1872),  Part  II,  Chap.  3, 
U0n  Proof";  Section  12  of  the  Indian  Oaths  Act  (X  of  1873)  ; 
Queen  v.  Khyroollah,  6  W.  R.  Or.,  21,  F.  B.T  per  Peacock,  C.  J. 
(1866). 

Art.  146.  Where  either  the  husband  or  the  wife, 
seeks  to  prove  his  or  her  marriage,  the  evidence  of  their 
descendants  cannot  be  accepted  in  support  of  such 
claim. 

The  same  rule  applies  where  one  witness  is  a  des- 
cendant of  the  husband  and  the  other  a  descendant  of 
the  wife.  If  both  witnesses  are  descendants  of  the 
same  party  their  evidence  can  only  be  admitted  against 
their  ascendant,  when  called  for  by  the  other  party. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  296. 
Zaidu-nil-Ambani,  Vol.  1,  p.  216. 

Art.  147-  The  testimony  of  a  guardian  against 
his  ward  cannot  be  admitted  in  case  of  a  denial  of 
marriage,  unless  such  testimony  is  supported  by  witnesses 
or  accepted  by  the  ward  herself  when  she  attains 

puberty.1 

Notes. 

Tahtavi,  Vol.  2,  p.  41. 

Baillie,  Bk.  1,  Chap.  4,  p.  59  :  Zaidn-nil-Ambani,  Vol.  1, 
p.  217. 

Art.  148-  Where  a  man  acknowledges  a  woman 
as  wife  and  is  not  married  to  one  of  her  relations  within 
the  prohibited  degree,2  or  to  four  other  wives,  the 
marriage  is  proved  provided  that  she  is  not  already 


See  Art.  495. 


•  See  Ai-ts..  21,  22.  23. 
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married,  is  not  observing  Iddat,1  and  gives  her  formal 
consent.  The  woman  is  entitled  to  maintenance  and  both 
parties  are  entitled  to  inherit  from  one  another. 

Notes. 
Durrul-Mukhtar,  Vol.  3,  p.  87. 

Baillie,  Bk.  5,  Chap.  2,  p.  409  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  218. 

Where  a  Mahomedan  man  and  woman  lived  in  the  same 
house  as  husband  and  wife,  and  a  son  was  born  to  them,  held,  that 
Mahomedan  law  presumed  a  marriage  between  the  parties 
and  that  there  was  no  bar  to  such  son  sharing  his  inheritance 
equally  as  a  .son  born  in  proved  wedlock — Mihr  Alt  v.  Kureem- 
oonisa  Begum,  2  Sel.  Rep.,  S.  D.  A.,  142  (1814). 

Where  a  woman  was  free  and  not  married  to  any  other  man 
although  the  actual  celebration  of  her  marriage  may  not  have 
been  proved  with  the  man  with  whom  she  cohabited,  yet  he 
declared  the  son  of  such  woman  to  be  his,  that  son  would  certainly 
be  accounted  his  legitimate  offspring  ;  and  should  the  mother 
of  the  child  also  confirm  this  declaration,  she  would  be  considered 
to  all  intents  and  purposes,  the  lawful  wife  of  the  person  so 
declaring—  Qaim  AH  v.  Hingun,  3  Sel,  Rep.,  S.  D.  A.  203  (1822). 

The  Mahomedan  law  requires  that  an  acknowledgment  made 
by  one  man  to  another  person  that  a  particular  specified  woman 
was  his  wife,  must  be  distinct  and  unmistakable — Kedarnath 
Chuckerbutty  \.  Benjamin  Domelle,  20  W.  R.,  352,  per  Phear,  J. 
(3873). 

According  to  Mahomedan  law  where  a  child  has  been  born 
to  a  father,  of  a  mother  where  there  has  been  not  a  mere  casual 
concubinage,  but  a  more  permanent  connection,  and  where  there 
is  no  insurmountable  obstacle  to  such  marriage,  the  presumption 
is  in  favour  of  such  marriage  having  taken  place — Khajah 
Hidayut  Oollah  v.  Rai  Jan  Khanum,  3  M.  1.  A.,  295  (1844). 

See  Mahomed  Banker  Hossain  v.  Shurfoon-Nissa  Begum, 
8  M.  I.  A.,  136  (1860)  ;  Fuzloonissa  v.  Nnwabunnissa,  2  Hay, 
479  (1863)  ;  Ashrufooddowlah  v.  Hyder  Hossein,  11  M.  I.  A.,  94 
(1866)  ;  Notes  to  Art.  333. 

1  Sets  Art.  310. 
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Where  a  Art.    149-     Where  a  woman  in  good  health  or  in 

knowledges    sickness,  acknowledges  a  man  as  husband,  the  marriage 
a  man  as        js  proved,   provided  that  the   man  assents  while  she  is 

husband.  r  \ 

still  living  ;  in  this  case  he  is  entitled  to  inherit  from 
her  but  where  he  assents  after  her  death,  he  is  not 
entitled  to  inherit  from  her. 

Notes. 

Baillie,   Bk.  5,   Chap.  2,  p.  409  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  219  ;  Clavel,  Vol.  1,  p.  102. 


BOOK  II. 

RECIPROCAL  RIGHTS  AND  DUTIES  OF  HUSBAND 
AND  WIFE. 

(Arts.  150—216.) 


CHAPTER  1. 

THE  HUSBAND'S  DUTIES  TOWARDS  THE  WIFE. 

(Arts.  150—159.) 
Art.    150-     The   husband   is   obliged  to   treat  his  Husbands 

treatment  or 

wife  with  kindness,  to  live  on  good  terms  with  her,  and  wife, 
to  provide  her  with  maintenance,  which  comprises  food, 
raiment,  and  lodging. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  236  ;    Radd-ul-Muhtar, 
Vol.  2,  p.  696. 

Baillie  Bk.,  11,  Chap.  1,  p.  188  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  220. 

See  Section  488  of  the  Code  of  Criminal  Procedure  (Act  V 
of  1898)  ;  Abdur  Rohoman  v.  Sakhina,  I.  L.  R.,  5  Cal.,  558 
(1879)  ;  In  the  matter  of  the  petition  of  Din  Mahomed,  I.  L.  R., 
5  All.,  226  (1882)  ;  In  the  matfer  of  the  petition  of  Luddun 
Sahiba,  I.  L.  R.,  8  Cal.  736  (1882). 

See  Notes  to  Art.  17. 

Art.  151.     It  is  praiseworthy   for   every  husband  His  cohabit- 
to  cohabit  with  his  wife,    but   he  is  legally  bound  to  do  her. 
so  at  least  once  during  the  subsistence  of  the  marriage. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  432. 
Zaidu-nil-Ambani,  Vol.  1,  p.  221  ;  Clavel,  Vol.  1.  p.  135 


92 


INSTITUTES    OF    MUSSALMAN    LAW. 


Equality  of  Art.  152.     Where    a    man    has    several   wives,    he 

several6"        ig   bound    to    treat   them    with    strict    equality    in   all 

matters,    but    with  regard  to  maintenance  and  partition 

of  his  nights   among  them,  he  is  bound  to  treat  them 

with  as  much  equality  as  lies  in  his  power. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  430-434. 

Baillie,  Bk.  1,  Chap.  11,   p.  188  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  221  ;  Clavel,  Vol.  1,  p.  135. 

See  Sale's  Koran,  Chap.  IV,  p.  60. 

Such  equal-  Art.  153.     These    duties  must   be  observed  by  the 

men?  'obi'-  husband  in  respect  of  all  his  wives,  without  distinction 
gatory  under  between  virgin  and  otherwise,  between  those  long  married 

all  circum-  .  & 

stances  and  those  married  recently,  or  between  the  Muslim  wife 

and  the  Christian  or  Jewish  wife. 

Notes. 

Baillie,  Bk.  1,  Chap.  11,   p.  188  ;   Hamilton's  Hedayah,  Vol. 
1,  Bk.  2,  Chap.  4,  pp.  66,  67  :  Zaidu-nil-Ambani,  Vol.  1,  p.  222. 


Husband 


nights 

equally 

among  his 


Art.  154.  It  is  the  husband's  duty  to  pass  alter- 
nately  with  each  wife,  the  period  of  twenty-four  hours, 
three  days,  or  seven  days,  in  whatever  order  of  turn 

J    ' 

he  himself  shall  fix  and  establish.  Equality  in  the 
partition  of  his  society,  is  only  binding  upon  the  husband 
during  the  night,  unless  he  js  occupied  at  night,  in  which 
case  he  must  spend  his  time  equally  between  his  wives 
during  the  day. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  435. 

Baillie,  Bk.  1,  Chap.   11,  p.  189;  Hamilton's    Hedayah,  Vol. 
1,  Bk.  2,  Chap.  6,  p.  67  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  223. 


He  must  n 


Art.  155.     The   husband  must  not  favour  one  wife 
more   than   another,   nor  remain  with   one    beyond  the 
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allotted  period  without  the  consent  of  the   wife  thereby  wife  to  the 
deprived  of  his  society,  nor  enter  a  wife's  apartment  if  JJotherT 
it  is  not  her  proper  turn.     In  case  of  illness  he  can  visit 
a  wife  out  of  turn,  and  if  her  illness  is  serious  be  can 
remain  with  her  until  she  has  recovered. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  435. 

Baillie,  Bk.  1,  Chap.  11,  p.   189  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  224. 

Art.   156.     A    wife    may    abandon    her  rights    in  One  wife 
favour  of  a  co-wife,  but  she  is  at  liberty  to  recover  them  her  rights  in 

whenever  she  pleases.  £™j£L°f  * 

• 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  434. 

Baillie,    Bk.    1,    Chap.    11,    p.   189  ;    Hamilton's   Hedayah, 
Vol.  1,  Bk.  2,  Chap.  6,  p.  67  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  224. 

Art.  157.     Whenever    the     husband    goes    on    a  On  a 
journey,  there  shall  be  no  question   of    partitioning  his 


time.     The  husband  can  take   with  him  whichever  wife  Pa[tltlon 

not       neces- 

he  chooses,  but  it  is  better  to  cast  lots.  »ary. 

On  his  return,  none  of  his  other  wives  can  require 
him  to  pass  with  them  the  same  number  of  nights  that 
he  passed  with  the  wife  whom  he  took  with  him  on  his 

journey. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  434  ;  Fatawa-i- 
Alamgiri,  Vol.  2,  p.  47, 

Baillie,  Bk.  1,  Chap.  11,  p.  190  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  2,  p.  67  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  225. 

See  Sale's  Koran,  Chap.  XXXIII,  p.  348. 

Art.  158.     Where  a  husband  is  prevented  through  Where  the 
illness  from  leaving  his  own  apartment,  he   can  send  for  m. 
the  wife  whose  turn  it  is  to  come  to  him. 


94  INSTITUTES    OF    MUSSALMAN    LAW. 

If  he  falls  sick  in  the  apartment  of  one  of  his  wives, 
and  finds  that  he  is  not  well  enough  to  be  removed  to 

c_* 

the  dwelling  of  a  co-wife,  he  may  remain  in  the  former 
apartment  until  he  has  recovered,  provided  he  passes 
with  the  other  wives  as  many  days  as  he  has  passed 
while  sick  in  the  apartment  of  the  first  wife. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  435. 

Baillie,  Bk.  1,-Chap.  11,  p.  189  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  225. 

Wife's  Art.  159.     Where  a  husband,  after  having   settled 

•casTof  the  length  of  time  to  be  spent  with  each  wife,  and  fixed 

band'sh  "  the   order   to   be   followed,    acts    unjustly  to  one  of  his 

unjust  wives  and  favours  a  co-wife  by  passing   with  her  more 

treatment.          .  J 

time  than  he  should,  the  Judge,  except  in  the  case  of  a 
journey,  shall,  at  the  request  of  the  wife  concerned, 
warn  the  husband  to  be  more  just  in  future. 

Where  the  husband,  in  spite  of  the  judicial  admoni- 
tion, again  acts  unjustly  towards  the  wife,  he  shall  be 
liable  to  a  severe  punishment,  but  not  to  imprisonment. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  433,  434. 

Baillie,  Bk.  1,  Chap.  11,  p.  189  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  226. 


CHAPTER  II. 

THE  HUSBAND'S  DUTIES  TOWARDS  THE  WIFE  AS 
REGARDS  MAINTENANCE. 

(Arts.  160—205.) 

SECTION    I. WIVES    ENTITLED    TO    MAINTENANCE. 

(Arts.   160—165.) 

Art.  160.     The  husband  though  poor,   sick,  impo-  Y^6  enti" 
tent,  or  too  young  for  sexual  intercourse,    is    obliged  to  maintenance 
provide  his  wife   with  maintenance,    whether  she  is  rich  husband  is 
or  poor,    Muslim    or  otherwise,    old  or   young,  so   long  J^fumulie 
as  she  is  able  to  fulfil  the   primary   object   of   marriage.  dutie?  of 

marriage. 

When   the   marriage  is  valid,  this  obligation  commences 
from  the  conclusion  of  the  marriage  ceremony. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  699,    700. 

Baillie,  Bk.  6,  Chap.  1,  p.  437  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  140  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  227. 

See  Sale's  Koran,  Chap.  II,  p.  28  and  Chap.   LXV,  p.  455. 
See  Notes  to  Art.  56. 

Art.  161.     Maintenance  is  due  to   the    wife   even  She  is  enti- 
when  she  is  resident  in  her  father's  house,  unless  without  tenance™' 
valid  reason  she  refuses  to   comply  with  the  husband's  ^hll-e  r?sld~ 

1    *  ing  in  her 

request  to  reside  in  his  house.  father's 

house. 
Notes. 

Kadd-ul-Muhtar,  Vol.  2,  p.   701. 

Baillie,  Bk.  6,  Chap.  1,  p.  438  ;  Zaidu-nil-Ambani,  Vol.  1, 
pp.  228. 

See  Kolashun  Bibee  v.  Sheikh  Didar  Buksh,  24  W.  R.  Cr., 
44  (1875)  ;.  Section  488  of  the  Code  of  Criminal  Procedure  (Act 
V  of  1898). 
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Other  cases  Art.  162.     Maintenance   is  due    to   the    wife    who 

tenance  is  refuses  to  follow  her  husband  on  a  journey,  to  a  place 
wtfe*0  the  which  is  three  days'  distance  from  that  in  which  the 
marriage  was  contracted,  or  who,  even  after  consum- 
mation of  the  marriage,  refuses  to  surrender  herself  to 
her  husband,  because  she  has  not  received  in  full  the 
prompt  portion1  of  her  dower,  which  according  to  the 
custom  of  the  locality  she  is  entitled  to  demand. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  699,  702. 

Zaidu-nil-Ambani,  Vol.  1,  p.  229.  Hamilton's  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  15,  s.  1,  p.  141. 

JJ *i°^ance  Art.  163.     Where  a  wife,    after  the   marriage  has 

™fe.  been  consummated,  falls  sick  in  either  the  husband's  or 

her  father's  house,  she  is  entitled  to  maintenance  even 
when  the  illness  renders  her  unfit  for  sexual  intercourse, 
unless  she  has  refused,  without  lawful  reason,  to  sur- 
render herself  to  her  husband. 

Where  the  wife  falls  sick  in  her  husband's  house 
and  causes  herself  to  be  taken  to  her  father's  house,  she 
is  entitled  to  maintenance  even  when  her  husband  claims 
her  back,  so  long  as  it  is  found  impossible  to  remove 
her ;  but  if  her  removal  is  possible  and  she  opposes  it 
without  a  valid  reason,  she  loses  her  right  to  main- 
tenance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  701,  703. 

Baillie,  Bk.  6,  Chap.  1,  pp.  349,  440  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  15,  s.  1,  p.  141  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  231. 

Maintenance  Art.  164.     The  husband,  when  undergoing  a  term 

during  her      °f  imprisonment,  is  not  released  from  the   obligation   to 

1  See  Arts.  73,  104. 


WIVES    NOT    ENTITLED    TO    MAINTENANCE.  97 

pay  his   wife's  maintenance,   even  when  imprisoned  for  husband's 
a  debt  due  to  his  wife  which  he  is  unable  to  pay.  impnson- 

f  J  ment. 

Motes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  699,  700,  702,  703. 

Baillie,  Bk.  6,  Chap.  1,  p.  445;  Zaidu-nil-Ambani,   Vol.    1, 
p.  234. 

Art.  165.     The   husband,  who  is  in  easy  circum-  where  bus- 
stances,  must  provide  for  the  necessary  maintenance  of 


his  wife's  personal  attendant.     When  the  wife  is  taken  maintain  his 

wife's  ser- 

to  her  husband's  house   with  several    servants,    if  the  vants. 
husband  has  the  means,  he  is  obliged  to  maintain  them 
all. 

Where  the  husband  has  children,  and  one  servant 
is  not  sufficient  for  their  service,  he  must,  if  he  is  in 
easy  circumstances,  maintain  two  or  more  servants 
according  to  the  needs  of  the  children. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  710,  711. 

Baillie,  Bk.  6,  Chap.  1,  p.  441  ;  Hamilton's  Hedayah.  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  142  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  234; 
Clavel,  Vol.  1,  p.  151. 

SECTION  II.  -  WIVES  NOT  ENTITLED  TO    MAINTENANCE. 

(Arts.  166—172.) 

Art.  166.     When  the  wife  is  too  young  for  sexual  Maintenance 
intercourse,   the  husband  may  refuse  her  maintenance,  "hU 
unless   he    retains   her   in   his   house    for   the    sake   of 
company. 

Notes. 

Radd-ul-  Muhtar,  Vol.  2,  p.  700. 

Baillie,  Bk.  6,  Chap.  1,  p.  437  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  141.  Zaidu-nil-Ambani,  Vol.  1,  p.  235. 

A  right  to  maintenance,  depending  upon  the  personal  law 
of  the  individual,  is  a  right  capable  of  being  enforced,  and  properly 

AR,  IML  7 
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forms  the  subject  of  a  suit  in  a  Civil  Court — In  the  Matter  of  the 
petition  of  Luddun  Sahtba,  I.  L,  R.,  8  Gal.,  736  ;  11  C.  L.  R., 
237  (1882). 

Sick  wife  Art.  167.     When  the  wife  is  sick  and  her  marriage 

Wh°Se  11'  -11 

marriage  is     has  not  been  consummated,  she  is  not  entitled  to  main- 
mated,  is  not  tenance  if  she  cannot  be  removed  to  her  husband's  house, 
entitled  to 
maintenance.  Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  703. 
Zaidu-nil-Ambani,  Vol.  1,  p.  236. 

Wife  on  Art.  168.     When  the  wife  undertakes  a  journey,  or 

accompanied  goes  on  a  pilgrimage  unaccompanied  by  her  husband,  she 

by  husband,    jg  no{.  entitled  to  maintenance  for  the  time  she  is  absent, 
is  not  enti- 
tled to  main-  even  though  she  is  accompanied  on  her  journey  by  one 

of  her  relations  within  the  prohibited  degree.1  When 
the  husband  undertakes  a  journey  and  takes  his  wife 
with  him,  he  must  defray  all  the  costs  of  travelling  and 
living. 

When  the  wife  undertakes  the  journey  and  takes 
her  husband  with  her,  he  must  defray  her  living  but  not 
of  her  travelling  expenses. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  703  ;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  562. 

Zaidu-nil-Ambani,  Vol.  1,  p.  236  ;  Clavel,  Vol.  J,  p.  143. 

Maintenance  Art.  169.     Where   the  wife   exercises  a  profession 

of    wife    en-  -11  i> 

aged  in  in-  necessitating  her  absence  from  her  husband  s  house 
throughout  the  day,  she  is  not  entitled  to  maintenance 
if  she  leaves  the  house  in  spite  of  her  husband's  prohibi- 
tion. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  702. 
Zaidu-nil-Ambani,  Vol.  1,  p.  237. 

•  See  Arts.  21,  22. 
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Art.  170.     Maintenance  is  not  due  to  a  wife  during  Wife  durin 
the  term  of  her  imprisonment,  though  it  be  for  a  debt  herimpn*»- 

naent  is 

she  cannot  pay,  unless  it  is  the  husband  who  has  caused  n«t  en  titled 
her  arrest  for  debt  due  to  himself.  nance!0 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.   702. 

Baillie,  Bk.  6,  Chap.  1,  p.  439  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  si  1,  p.  141  ;  Zaidn-nil-Ambani,  Vol.  1,  p.  237. 

Art.  171.     Where  a  wife  leaves  her  husband's  house  Rebellious 
without  his  permission  and  without   lawful  reason,   she  wif.e  and  her 

1  _  raain- 

is  deemed  rebellious,    and   not   only    loses   all  right  to  t*nance. 
maintenance  for  the  period  during  which  she  continues 
rebellious,   but  to  all  arrears  of  maintenance,   and  to  the 
sums  she  has  borrowed  for  maintenance  without  either 
a  judicial  decree,  or  an  order  from  her  husband. 

She  is  also  held  to  be  rebellious,  when  she  forbids 
her  husband  to  enter  the  house  belonging  to  her  but  in- 
habited in  common,  unless  she  has  asked  him  to  take 
her  to  some  other  house  and  he  has  not  done  so. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  702. 

Baillie,  Bk.  6,  Chap.  1,  p.  438  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  141.  Zaidu-nil-Ambani,  Vol.  J,  p.  238. 

According  to  Mahomedan  law,  a  Mahomedan  wife  defying 
her  husband  and  refusing  to  live  with  him  is  not  entitled  to 
maintenance — A  (the  wife)  v.  B.  (the  husband),  I.  L.  R.,  21 
Bom.,  77  (1896). 

Art.  172.     Where  the  marriage  of  a  wife  is  radi-  Maintenance 
cally  void  or  has  been  consummated  under  a  semblance  where6 
of  right,  she  can  claim  nothing  from  her  husband  on 
account  of  maintenance. 

Where  the  Judge  decrees  that  maintenance  be  paid 
to  a  wife,  whose  marriage  is  subsequently  pronounced ' 
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invalid,  the  husband  is  entitled  to  a  refund  of  the 
amount  paid  under  the  decree,  but  not  to  the  amounts 
he  has  advanced  voluntarily. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  699—701. 

Baillie,  Bk.    6,  Cbap.  J,  p.  440  ;  Zaidu-nil-Ambani,  Vol.  lx 
p.  240. 


SECTION    III. — RULES    REGULATING     THE    AMOUNT   OF   A 
WIFE'S    MAINTENANCE. 

(Arts.  179—180.) 

Of  Art.  173.     When  fixing  the  amount  of  maintenance, 

due  regard  shall  be  paid  to  the  respective  conditions  of 
the  husband  and  wife. 

Where  both  are  rich,  "the  husband  shall  allow  main- 
tenance on  a  generous  scale.  Where  they  are  both 
poor,  the  allowance  shall  be  simple. 

Where  it  is  the  husband  who  is  poor,  he  must 
furnish  as  much  as  he  is  able  out  of  the  maintenance 
agreed  upon,  the  balance  constituting  a  debt  to  the  wife, 
payable  when  the  husband's  position  has  improved. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  700. 

Baillie,  Bk.  6,  Chap.  1,  p.  442  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  1,  Chap.  15,  s.  1,  p.  140  ;   Zaidu-nil-Ambani,  Vol.  1,  p.  241. 

See  Sale's  Koran,  Chap.  LXV,  p.  455. 

As  to  the  alteration  in  wife's  maintenance — see  Section  489 
of  the  Code  of  Criminal  Procedure  (Act  V  of  1898). 
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According  to  Mahomedan  law  until  there  has  been  an  ascer- 
tainment of  the  rate  at  which  maintenance  is  payable,  no  right  to 
maintenance  accrues  to  a  wife  on  which  she  can  found  a  suit — 
Mahomed  MuseeJwoddin  v.  Clara  Jane  Museehooddin,  2  N.-W.  P., 
H.  C.  R.,  173  (1870). 

Art    174      Maintenance   may  be  fixed  in  kind  or  **ow  main' 

»  tenance 

in  money,    according   to   the   variations  in  the  price  of  sh?n  b« 
commodities  in  the  locality. 

Where  a  judicial  decree  has  fixed  the  amount  of 
maintenance  and  the  price  of  commodities  thereafter 
rises,  the  wife  is  entitled  to  the  additional  amount,  but 
where  the  price  falls  the  husband  is  entitled  to  a 
reduction. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  pp.  706,  707. 

Zaidu-nil-Ambani,  Vol.  1,  p.  243. 

Art.  175.     Payment  of   maintenance,   whether  in  ^f^dat. 

which  main- 
kind  or  in  money,  must  be  regulated  by  the  husband's  tenance  ia 

payable 

calling.     The  husband,  who  lives  by  his  labour  from  day  must  be 
to  day,  shall  pay  daily  and  in  advance  the  sum  fixed  for  calling, 
his  wife's    maintenance.      The    workman,    receiving   a 
weekly  wage,   shall  pay  weekly.     The  tradesman,  who 
is  paid  by  the  month,  shall  pay  monthly. 

The  cultivator  who  gathers  his  crops  annually,  shall 
pay  annually.  Nevertheless,  the  wife  can  insist  on 
being  paid  daily,  where  the  husband  neglects  to  pay  at 
the  times  fixed. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  705. 

Zaidu-nil-Ambani,  Vol.  1,  p.  244. 

Art.  176.     During  the  marriage,  the  husband  can  where 
undertake  that   he  himself  will   furnish  the  necessary  faiij^jd    ; 

food  for  his  wife.  maintain  hi. 
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wife 
properly. 


Where  he  does  not  do  so  regularly,  the  Judge  shall 
order  the  husband  to  appear,  and  after  having  satisfied 
himself  that  the  complaint  is  well-founded,  and  that  the 
husband  does  not  as  a  rule  supply  sufficient  food,  he 
shall  fix  the  amount  of  maintenance  in  accordance  with 
the  rules  laid  down  in  the  preceding  Article,  and  shall 
direct  the  husband  to  pay  the  amount  to  the  wife,  so 
that  she  may  provide  herself  with  her  requirements. 

If  the  husband  refuses,  in  spite  of  the  judicial 
order,  to  pay  the  amount,  the  Judge,  if  the  wife  demands 
it,  may  have  him  arrested.  If  he  does  not  even  then 
discharge  the  debt  he  owes  his  wife,  the  Judge  may 
commit  him  to  prison,  and  may  also  order  the  sale  of 
his  property  which  is  not  indispensable  to  him,  and  use 
the  proceeds  in  payment  of  the  wife's  maintenance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  704,  705;  Fatawa- 
i-Alamgiri,  Vol.  2,  p.  567. 

Baillie,  Bk.  6,  Chap.  1,  pp.  441,  443  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  245. 

A  Mahomedan  wife  is  entitled  to  maintenance  from  the  date 
of  decree,  where  there  is  no  agreement  for  maintenance  before 
suit.  She  is  also  entitled  to  maintenance  during  the  continuance 
of  marriage.  Abdool  Futteh  v.  Zabunnessa  Khatun,  I.  L.  R.r 
6  Gal.,  631,  per  Garth,  C.  J.  (1881). 

A  Mahomedan  husband  was  bound  to  pay  the  maintenance 
money  to  his  wife  according  to  the  terms  of  the  order  of  the 
Magistrate  up  to  the  date  when  he  repudiated  his  wife — Nepoor 
Aurut  v.  Jurat,  10  B.  L.  R.,  App.  33  (1873). 

See  Sidheswar  Teor  v.  Gyanada  Dasi,  I.  L.  R.,  22  Gal.,  291 
(1894)  ;  Shah  Alin  llyas  v.  Ulfat  Bibi,  I.  L.  R.,  19  All.,  50 
(1896). 


Art.   177.     Where   the  husband  is  known  to  be  in 


Where    hus- 
baiyl  is  in 

straitened      straitened  circumstances  and  does  not  possess  the  means 
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to  pay  for  his  wife's  maintenance,  the  Judge  shall  not  circum- 
commit  him  to  prison,  nor  shall  he  pronounce  separation  8 
on  this  account.     But  after  having  fixed  the  amount  of 
maintenance,  he  shall  authorize  the  wife  to  buy  food  on 
credit  or  to  borrow  in  her  husband's  name. 

The  wife's  relations  on  whom,  in  default  of  the 
husband,  falls  the  obligation  of  providing  her  with  main- 
tenance, and  those  relations  whose  duty  it  is  to  maintain 
the  children  in  the  event  of  their  father's  death,  are 
obliged  to  lend  the  wife  what  is  necessary  for  her  and 
her  children's  maintenance. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  12,  13. 

Baillie,  Bk.  6,  Chap.  1,  p.  443  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  142  ;  Zaidu-nil-Arabani,  Vol.  1,  p.  246  ; 
Clave],  Vol.  1,  pp.  153,  157. 

Art.    178.    Where  the  amount  of  maintenance  has  Where  wife 
been  mutually  agreed  upon  or  fixed  by  a  judicial  decree,  surety  for 
and    the  wife  learns  that  her  husband  intends  leaving  J^,1^.6 
her,  or  fears  that  he  may  absent  himself,  she  can  demand 
that  a  reliable  surety  be    furnished   for   one  month   or 
more,  according  to  the  length  of  her  husband's  absence. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  705,  706. 
Zaidu-nil-Ambani,  Vol.  1,  p.  251. 

Art.    179.    Where  the  amount  of  maintenance  has  where  main- 
been  fixed  by  judicial  decree,  it  may  be  raised  or  lowered  be  modified, 
according  to  the  changes  in  the  position  of  husband  and 
wife. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  704,  713. 

Zaidu-nil-Ambani,  Vol.  1,  p.  252 ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  15,  s.  1,  p.  142. 
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Where  wife  Art.   180.    The  wife  can   claim  no  wages  from  the 

wages  from    husband  for  preparing  his  food,   although  legally  she 
the  husband.  may  not  ^e  ^ounc[  ^o  &o  fa[s  work.     She  is  only  entitled 

to  wages  when,  by  her  husband's  order,  she  cooks  food 
or  makes  bread  for  sale. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  703. 
Zaidu-nil-Ambani,  Vol.  1,  p.  253. 


SECTION    IV.  —  CLOTHING    AND    LODGING. 


(Arts.    181—188.) 


Art.   181. 


From  the  day  a  valid  marriage  is   con- 

The   husband 


Husband 
bound  to 

provide  his  tracted,  the  wife  is  entitled  to  clothing, 
othing.  is  bound  to  provide  her  each  year  with  two  complete 
sets  of  clothing,  at  least  one  for  summer  and  one  for 
winter.  Their  quality  is  determined  by  the  position  of 
the  husband  and  wife  and  in  accordance  with  local 
custom. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  704—707. 

Baillie,  Bk.    6,    Chap.  1,  p.  448  ;  Zaidu-nil-Ambani,    Vol.    1. 
p.  253. 


It  may  be 
settled  in 
kind  or 
money. 


Art.  182.  Jhe  price  of  clothing,  like  that  of  food, 
can  be  made  payable  in  kind  or  in  money,  and  must  be 
provided  for  in  advance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  704. 
Zaidu-nil-Ambani,  Vol.  1,  p.  254. 


Where  wife  Art.  183.     The  wife  cannot  claim  a  new  garment 

new  gar-        before  the  date  fixed,  unless  the  garment  furnished  has 
suffered  by  fair  wear  and  tear.     She  is  responsible  for 
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the  loss  of  a,  garment,  and  the  husband  is  not  bound 
to  replace  it  until  the  expiry  of  the  period  fixed. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,    p.    710;   Fatawa-i-Alam- 
giri,  Vol.  2,  p.  570. 

Zaidu-nil-Ambani.  Vol.  1,  p.  255. 

Art.  184.     Where    husband    and    wife    are    both  Where  hua- 

band  must 

wealthy,  the  husband  must  provide  a  separate  house  provide  his 
for  his  wife's  residence  ;  where  they  are  not  wealthy,  the  separate 
husband  must  provide  a  separate  apartment  according  to  an^tmentT 
his  means,  which  must  possess  the  necessary  conveniences 
and  must  not  be  isolated. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  718,  719,  720. 
Zaidu-nil-Ambani,  Vol.  1,  p.  256. 
See  Sales'  Koran,  Chap.  LXV,  p.  455. 

Art.  185.     The  husband  cannot  force   his   wife  to  Husband 

•  111-         •  i        IT  *»  i  •  cannot  com- 

provide  lodging  in  her  dwelling  for  any  of  his  relations,  pel  wife  to 
or  for  his  children  by  a  former  marriage,  except  those  f,[gVf0r  nf» 
under  the  age  of  reason.  relations  or 

children  by 

On  her  side,  the  wife   cannot  give   lodging   to  any  j 
of  her  relations   or  to  her  own    children   by   a  former  ver*a- 
marriage.     In  both  cases,  the  consent  of  the  other  party 
is  necessary. 

Notes. 
Tahtavi,  Vol.  2,  p.  266. 

Baillie,  Bk.  6,  Chap.  1,  p.  448  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  2,  p.  185  :  Zaidn-nil-Ambani,  Vol.  1,  p.  257. 

Art.  186.     The  residence  of  a  near   female  relation  Where » 
of  the  husband  in  the  house  occupied  by  the  wife,  does 


106 


INSTITUTES    OF    MUSSALMAN    LAW. 


another 
dwelling. 


removed  to  not  entitle  the  latter  to  claim  a  separate  lodging  else- 
where, except  when  she  has  cause  to  complain  of  the 
relation's  familiar  behaviour  with  her  husband. 

But  the  lodging  of  a  co-wife  in  the  same  house 
gives  the  wife  a  right  to  demand  a  separate  lodging 
elsewhere.  The  same  rule  applies  where  a  co-wife  or 
one  of  the  husband's  relations  is  lodged  in  the  same 
apartment  with  the  wife. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  718,  719. 

Baillie,  Bk.  4,  Chap.  1,  p.  44(J  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  258. 

Art.  187-  Where  the  house  possessed  by  the  hus- 
band, contains  no  other  inmates,  and  the  wife  suffers  from 
loneliness,  or  where  the  husband  neglects  her  by  night, 
and  remains  with  a  co-wife  while  she  has  neither  child 
nor  servant  to  keep  her  company,  the  husband  is  bound 
to  procure  a  companion  for  her,  or  else  provide  another 
dwelling  for  her  in  which  she  will  have  no  cause  to  com- 
plain of  solitude. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  720,  721. 
Zaidu-nil-Ambani,  Vol.  1,  p.  259. 

Art.  188.  The  husband  is  bound  to  supply  his 
wife  with  a  mattress,  blankets  and  suitable  furniture 
in  accordance  with  his  position  in  life.  He  is  not  even 
relieved  from  this  obligation  when  the  wife  possesses 
such  articles  herself. 

The  husband  must  also  provide  the  necessary  house- 
hold utensils,  as  well  as  the  cosmetics  and  other  articles, 
indispensible  to  the  wife's  toilette  according  to  the 
custom  of  the  country. 


Where  hus- 
band is 
bound  to 
provide  an- 
other dwel- 
ling or  a 
companion 
for  his  wife. 


Articles  a 
husband    is 
bound  to 
provide  for 
his  wife. 
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Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  517,  564;  Radd- 
ul-Muhtar,  Vol.  2,  p.  707 ;  Bahrr-ul-Rayek,  Vol.  4, 
p.  194. 

Baillie,  Bk.  6,   Chap.   1,   p.  448  ;  Zaidu-nil-Ambani,  Vol.   1, 
p.  260. 

SECTION    V. THE    WIFE'S    MAINTENANCE    WHEN 

THE    HUSBAND    IS    ABSENT. 

(Arts.   189—196.) 

Art.  189.     Where   a  husband  is    absent,   the   wife  Wife's 
may,   for   the  purpose  of  maintenance,  be  authorized  to  where  bus- 
dispose  of  such  goods,   or   quantities   of  gold  or  silver,  absentand 
coined  or   uncoined,  left  by  the  husband,  as  will  suffice  h*8  left 

effects. 

to  provide  for  the  amount  decreed  in  her  favour. 

Where  the  husband  has  left  behind  deposits  or 
debts,  the  wife  may  be  authorized  to  use  a  part  of  them 
also,  provided  they  are  of  such  nature  as  may  be  used 
for  maintenance,  and  the  depositary  and  debtor  respec- 
tively admit  the  deposit  and  debt  and  recognize  the 
marriage.  She  may  also  be  authorized  to  dispose  of 
them  where  she  can  establish  the  deposit  or  debt  and 
the  Judge  is  cognisant  of  her  marriage. 

The  Judge  shall  first  make  an  order  that  payment 
of  the  maintenance  be  made  from  the  sale  of  the  house- 
hold effects,  and  afterwards  from  the  deposit  and  debts. 
He  shall  require  good  security  from  the  wife  for  the 
amounts  she  receives,  and  shall  make  her  declare  on 
oath  that  her  husband  had  advanced  her  no  maintenance. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  722,  723. 

Baillie,  Bk.  6,  Chap.  1,  pp.  443,  445  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  15,  s.  2,  pp.  144,  145;  Vol.  2,  Bk.  13, 
pp.  214,  215.  Zaidu-nil-Ambani,  Vol.  1,  p.  260. 


108  INSTITUTES    OF    MUSSALMAN    LAW. 

Where  ab-  Art.  190.     Where  the  absent  husband  has  not  pro- 

sent  husband       •  i     i   n  •     ,  /•      i  •         T    j  1-1 

has  left  no  vided  tor  any  maintenance  tor  his  wire  during  his  absence, 
and  the  wife  proves  her  marriage  with  him,  the  Judge 
shall  make  an  order  for  her  maintenance,  and  authorize 
her  to  borrow  or  make  purchases  on  credit  in  her  absent 
husband's  name,  but  he  shall  not  dissolve  the  marriage 
even  though  the  wife  demands  it. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  724. 
Zaidu-nil-Ambani,  Vol.  1,  p.  265  ;  Clavel,  Vol.  1,  p.  157. 

Where  hu»-  Art.  191.     Where  the  husband  on  his  return,  proves 

advanced       that  he  had  paid  his  wife  her  maintenance  in  advance 


or  where  the  wife>  in  default  of  proof,   refuses  to  take 
left  the  oath,   the  husband  is  entitled  to  recover  the  amount 

from  his  wife,  or  the  surety. 

Where  the  wife  admits  that  she  had  received  main- 
tenance in  advance  from  her  husband,  he  shall  be  entitled 
to  recover  the  amount  from  her  alone. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.   565. 
Zaidu-nil-Ambani,  Vol.  1,  p.  266. 

Where  bus-  ^rt  1Q2.     Where  the    husband,    on    his     return, 

the  mar-  denies  the  fact  of  marriage,  his  sworn  declaration  shall 
be  accepted,  unless  the  wife  produces  proof  to  the  con- 
trary. Where  the  husband  takes  the  oath,  he  can,  in 
case  of  a  deposit,  sue  his  wife  or  the  depositary  for 
payment  ;  in  the  case  of  a  debt,  he  can  only  sue  the 
debtor,  who,  in  turn,  can  proceed  against  the  wife. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 
Zaidu-nil-Ambani,  Vol.  1.  p.  268  ;  Olavel,  Vol.    1,  pp.  157,  160. 
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Art.  193.     Where  the  husband,  on  his  return,  proves  Where  he 

,.        ,        T    ,  ,.      .       ,      .,          proves  that 

that  the  marriage  was  dissolved  by  repudiation  ,  that  the  marriage 
the  period  of  Iddat2  had  expired,  and  that  consequently 
the  wife  was  in  no  way  entitled  to  the  maintenance 
received  by  her  in  his  absence,  he  may  sue  his  wife  for 
recovery  of  the  amount  recovered  by  her,  but  can  not 
sue  the  depositary  or  debtor,  unless  the  husband  can 
establish  that  the  depositary  or  the  debtor  was  aware 
that  the  marriage  had  been  dissolved. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 
Zaidu-nil-Ambani,  Vol.  1,  p.  269  ;  Clavel,  Vol.  1,  p.  160. 


Art.  194.     Where  the  depositary  or  debtor,  directed  Where  the 

by  the  Judge  to  provide  maintenance  for  the  wife  of  the  rectfthewife 

absentee,  claims  to  have  paid  the  deposit  or  the  debt  to  maintenance 

the  wife   for   her  maintenance,  and  she  denies  it,   the  froru  a  debt 

or  deposit. 

depositary's  declaration  shall  be  accepted,  but  the  debtor 
shall  be  required  to  adduce  proof  in  support  of  such 
payment. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 
Zaidu-nil-Ambani,  Vol.  1,  p.  270. 


Art.  195.     Where    the  husband    leaves  behind  a  where  the 
deposit  or  goods  that  cannot  be  used  for  maintenance,  le1^  movable 
neither  the  wife  nor  the  Judge  has  the  right  to  dispose  a"d  ln!mov- 

able  proper- 

of  them  in  order  to  provide  maintenance.  ty. 

The  immovable  property  belonging  to  the  absent 
husband  shall  be  leased  out,  and  a  part  of  the  income 
expended  for  the  wife's  maintenance. 

1  See  Art.  217.  »  See  Art.  310. 
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Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 

Baillie,  Bk.  6,  Chap.  1,  p.   443  ;  Zaidu-nil-Ambani,    Vol.   1, 
p.  270. 

Where  it  is  Art.  196.     In  all  cases  where  a  Judge  authorizes  a 

°  dispose  °f  the  property  left  by  her  absent  hus- 


maintenance  band,  it  is  lawful  for  her  to  take  from   the   property  so 

without  a        ,-./,. 

Judge's         left  by  him  what  is  necessary  for  her  maintenance   with- 
out a  judicial  decree. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 

Baillie,  Bk.  6,   Chap.   1,   p.   443;  Zaidu-nil-Ambani,  Vol.  1, 
p.  270. 

SECTION    VI.  -  DEBTS    FOR    MAINTENANCE. 

(Arts.  197—205.) 
Art.  197.     The  necessary  debts  contracted  for  the 

Maintenance 

payable  be-    maintenance  of  a  man,  his  wife,   and   his  children,   are 

fore  debts.  ,    , 

payable  before  any  other  debt. 

Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  95. 
Zaidu-nil-Ambani,  Vol.  1,  p.  271  ;  Clavel,  Vol.  1,  p.  154. 

Art.  198.     Maintenance  does  not  constitute  a  debt 

Where 

maintenance  until  it  is  fixed  by  a  judicial  decree,  or  mutually  agreed 

is  treated  as  .  ,       ,       ••  i       •/» 

a  debt.          upon  by  the  husband  and  wife. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  714. 

Zaidu-nil-Ambani,  Vol.  1,  p.  273  ;  Clavel,  Vol.  1,  p.  153. 

According    to    Mahomedan    law     until   there   has    been    an 

ascertainment  of    the   rate  at  which  maintenance  is  payable,  no 

right  to  maintenance  accrues  to  a  wife  on  which  she  can    found 
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a    suit — Mahomed    Museehooddin  v.   Clara  Jane  Museehooddin,   2 
N.-W.   P.,   H.  C.  R.,  173  (1870). 

When  a  woman  sues  her  husband  for  maintenance  for  a  time 
antecedent  to  any  order  of  the  Judge  or  mutual  agreement  of  the 
parties,  the  Judge  is  not  to  decree  maintenance  for  the  past. 
— Abdool  Futteh  v.  Zabunneessa  Kliatun  I.  L.  R.,  6  Cal.,  631,  per 
Oarth,  C.  J.  (1881). 

Art.  199.     The   debt   for  maintenance,   judicially  Where 
made  payable  to  the  wife,  or  settled   by  mutual  agree-  is  not  subject 
ment    between   husband   and  wife,  is  not  subject  to  the  ifmftltion. 
law  of  limitation,    and  where  the  wife    has   not  claimed 
the  debt  in  full  or  in  part  at  the  dates  fixed  so  long  as 
she  and  her  husband  are  living,   she  is   entitled    to  the 
debt  however  much  overdue. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.   714. 

Baillie,  Bk.  6,  Chap.  1,  p.  443  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  142  ;  Zaidu-nil-Ambani,  Vol.  I,  p.  274. 

Art.  200.     Where  a  wife  has  expended  or  borrow-  where  wife 
ed  some  amount  on  account   of  maintenance    before  the  cannofc 

recover 

same  has  been   fixed   \>y  judicial    decree,  or    by  mutual  maintenance 

.  -IT  when  a 

agreement,  she  is  not  entitled   to   recover    the    amount  month  has 
from  her   husband,   whether   present   or  absent,  if   she 
allows  a  full  month  to  pass  without  claiming  it. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  714. 

Zaidu-nil-Ambani,  Vol.  1,  p.  273  ;  Clavel,  Vol.  1,  p.  154. 
See  the  Indian  Limitation  Act  (XV  of  1877). 

Art.  201.     The  death    of  either  husband    or  wife  where  claim 
extinguishes  the  latter's  claim  to  arrears  of  maintenance  maintenance 
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is  extin- 
gobbed. 


awarded  by  judicial  decree,  or  fixed  by  mutual  agreement, 
anci  whatever  she  has  borrowed  without  judicial  autho- 
rity. 

The  repudiation  of  the  wife  does  not  cause  her  to 
forfeit  arrears  of  maintenance,  unless  it  is  proved  that 
she,  by  her  misconduct,  has  forced  the  husband  to 
repudiate  her. 

Notes 

Hamilton's  Hedayab,  Vol.  1,  Bk.  2,  Chap.  15,  s.  1,  p.  143  : 
Zaidu-nil-Ambani,  Vol.  1,  p.  275  ;  Clavel,  Vol.  1,  p.  155. 


Art.  2O2.     A  debt  for  maintenance  contracted  by 
wjfe  m  her  husband's  name  in  pursuance  of  a  judicial 


Maintenance 
judicially 

decreed 

remains  a      decree,    always   constitutes  a  debt  against  the  husband, 
the  husband,  and  if  he  dies  first,  becomes  chargeable  against  his  estate. 

Where  a  loan  is  effected  by  virtue  of  a  judicial 
decree,  the  lender  may  sue  the  wife  or  her  husband  for 
payment.  Where  there  is  no  judicial  decree,  the  lender 
must  proceed  against  the  wife,  who,  if  she  is  entitled  to 
do  so,  may  proceed  against  the  husband. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  715. 
Zaidu-nil-Ambani,  Vol.  1,  p.  257  ;  Clavel,  Vol.  1,  p.  155. 


Where 
father  or 
husband 
advances 
rnainte- 


Art.  203.—  Advances  for  maintenance  made  to  the 
wife  by  the  husband  or  by  his  father,  cannot  be  recovered 
in  the  event  of  repudiation1  or  of  the  death  of  husband 
or  'wife  even  when  such  advances  have  not  been  entirely 
consumed. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  716. 

Baillie,  Bk.  6,  Chap.  1,  p.  444  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  203  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  276. 


See  Art.  217. 
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Art.    204.— A    wife    cannot    release    her    husband  Where  wife 
from  paying  arrears  of  maintenance,  before  the  amount  ™e*y husband 

has  either  been   fixed  by  a  judicial  decree,  or  has  been  f*°?  P*yms 

•        J  mam- 

settled  by  mutual  agreement.  tenance. 

When  the  amount  has  been  fixed,  the  wife  can 
validly  renounce  in  her  husband's  favour  any  arrears  of 
maintenance,  and  where  the  maintenance  is  payable 
daily,  weekly,  monthly,  or  yearly,  she  can  release 
him  from  the  payment  provided  for  one  of  these  periods, 
if  the  period  has  already  commenced. 

Notes. 
Radd-ul-Muhtar,  Vol.   2,  p.  708. 

Buillie,  Bk.  6,  Chap.  1,  p.  446  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  277. 

Art.  2O5.    Where  a  wife  is  in  debt  to  her  husband,  where  main- 
she  cannot  set  off  the  amount  of  her  debt  against  main-  bTsefc^ff11*7 

tenance  due  to  her,  unless  he  consents  to  it.  against  an- 

other debt 

On  the  other  hand,  the  husband,  without  his  wife's 
consent,  can  set  off  a  debt  for  maintenance  against  a 
debt  she  owes  him. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  171. 

Zaidu-nil-Ambani,  Vol.  1,  p.  278. 

See  Section  111  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882). 


AB,  IML 


CHAPTER  III. 

MARITAL  AUTHORITY. 
(Arts.    206—211.) 


Husband's  Art.   206.    A   husband   has   no    power    over    his 

restttof  '"  wife's  property.     A    wife    can    dispose  of   all  her  pro- 


wife's  pro-      perty  without  her   husband's  consent  or  sanction,  nor 

perty,  and  » 

wife's  power  does  his  marital  authority  empower  him  to  restrain  her 

of  disposi-  . 

tion  of  same,   from  SO  doing. 

She  can  receive  the  rents  and  income  derived  from 
her  property,  and  can  entrust  the  administration  of  her 
estate  to  a  person  other  than  the  husband. 

When  a  wife  is  of  age  and  under  no  legal  disability, 
all  her  contracts  are  valid  without  sanction  of  or  rati- 
fication by  her  husband,  father,  paternal  grandfather-,  or 
testamentary  guardian. 

Whatever  fortune  she  may  possess,  the  wife  is  not 
bound  to  contribute  anything  towards  the  household 
expenses. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  84  ;  Radd-ul-Muhtar, 
Vol.  2,  p.  707.  * 

Zaidu-nil-Ambani,  Vol.,  1,  p.  279;  Olavel,  Vol.  1,  p.  162. 

Husband's  Art,  207.—  After  payment   of  the  prompt1  portion 

tlS  wifeVe      °f  the  dower,  the  husband  has  the  right  : 
paid  the  (l)     To  forbid  his  wife  to  leave  the  house  without 

of  °doCerPai  *  ^is  permission,  respecting  her  right  to  visit  her  father 

and  mother,  and  relations  within  the  prohibited  degrees* 

at  fixed  periods. 

1  See  Art.  73.  »  See  Arts.  21  22. 
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(2)  To  forbid  her  to   visit  and  mix  with  strange 

\      '  O 

women,  and  to  prevent  her  attending  festivals  and  social 
gatherings,  even  with  her  relations  within  the  prohibited 
degrees. 

(3)  To   compel   her    to    leave  her  father's  house 
when  she  is  not  too  young,  and  live  among  respectable 
neighbours    in   any   quarter  of  the   town   in  which  the 
marriage     was   contracted,    even   if  the     contrary    was 
stipulated  when  he  married  her. 

(4)  To  prohibit  her  relations  residing  in  the  house, 
whether  it  is  the  husband's  own  property  or  only  lent  or 
leased  to  him. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  390,  719,  721. 

Baillie,  Bk.  6,  Chap.  1,  pp.    449,    450  ;    Zaidu-nil-Ambani, 
Vol.  1,  p.  280  ;  Glavel,  Vol.  1,  p.  170. 
See  Notes  to  Art.  213. 

Art.    208-     After  payment  of  the  prompt  portion1    Where  a 

•         •/•     /•  xt.       husband 

of  the  dower,  a  husband  can  remove  his  wile  trom  the  may  compel 
place  in  which  the  marriage  was  contracted,  to  a  distance  f0now  ^m 
of  less  than  three  days'  journey  :  but  if  the  distance  is  a  onaJ°uiney. 
three  days'  journey,  he  cannot  compel  her  to  follow  him 
even  if  he  has  paid  the  whole  dower. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  390,  391. 

Baillie,  Bk.  1,  (Jhap.  7,  p.  125  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  55.  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  282. 

Art.    209.     When  the  wife  commits  a  fault,  or  her  Husband 
conduct  calls  for  reprimand,  for  which  the  law   has  pre-   wife  in 
scribed  no  judicial  penalty,  the  husband  can  punish  her  J^tmSTnot 

use  violence 

towards  her. 
1  See  Art.  73. 
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in  moderation.     He   must  not  use  violence  towards  her 
even  under  extreme  provocation. 

Notes. 
Bahrr-ul-Bayek,  Vol.  3,  p.  84. 

Baillie,  Bk.  1,  Chap.  11,  p.  191  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  283  ;  Clavel,  Vol.  1,  p.  164. 

This  conception  of  the  mutual  rights  and  obligations  arising 
from  marriage  between  the  husband  and  wife,  bears  in  all  main 
features  close  similarity  to  the  Boman  law  and  other  European 
systems,  which  are  derived  from  that  law  ;  and  even  regarding  the 
power  of  correction  the  English  law  seems  to  resemble  the 
Mahomedan,  for  even  under  the  former  "  the  old  authorities  say 
the  husband  may  beat  his  wife  ;  "  and  if  in  modern  times  the 
rigour  of  the  law  has  been  mitigated,  it  is  because  in  England,  as 
in  this  country,  the  criminal  law  has  stepped  in  to  give  to  the 
wife  personal  security,  which  the  matrimonial  law  does  not.  The 
Mahomedan  law,  on  a  question  of  what  is  legal  cruelty  between 
man  and  wife,  \vould  probably  not  differ  materially  from  the 
English  law—  Abdul  .Kadir  v.  Satima,  I.  L.  B.,  8  All.,  149?  F.  B., 
per  Mahmood,  J.  (1886;. 

See   Section    79   of  the   Indian  Penal   Code     (Act   XLV  of 
1860). 


Judge  may  ^rt*    ^*^.     When  the  husband  and  wife  disagree, 

the  judge,    before    whom    they   bring   their  complaint, 

tween  hua-      shall  nominate  two  arbitrators   of  known  respectability, 

band  and  IIIUP-I  i  r  •  c  , 

wife  to  arbi-  one  from  the  husband  s  family  and  one  from  the  wife  sy 
and  refer  to  them  the  matters  in  dispute. 

The  arbitrators  after  hearing  both  sides  shall, 
endeavour  by  all  possible  means  to  bring  about  a  recon- 
ciliation. If  unsuccessful,  the  arbitrators  may  grant  a 
repudiation  when  empowered  to  do  so  by  both  parties. 

Notes. 
Tafsvi-i-Ahmedi,  pp.  280,  281. 

Zaidu-nil-Ambani.  Vol.  1,  p.  284  ;  Clavel,  Vol.  1,  p.  230. 
See  Sale's  Koran,  Chap.  IV,  p.  65. 
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Art.  211.     If  the  wife  complains  of  her  husband's  Husband 
ill-treatment,   and  brings  positive  proof  of  his  having   puauhment 
used    violence   towards  her,   even    though    under  great   f<?r  usl»g 

»  violence  to- 

provocation,    he    is  liable    to  punishment    in  accordance    w»rds  his 
with  the  gravity  of  the  offence. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  720. 
ZaMu-nil-Ainbani,  Vol.  1,  p.  284  ;  Clavel,  Vol.  1,  p.  230. 
See  Indian  Penal  Code  (Act  XLV  of  1860,  Chap.  XVI). 


CHAPTER  IV. 

RIGHTS  AND  DUTIES  OF  THE  WIFE. 

(Arts.  212—216.) 

Art.  212.     A     wife     must    be    obedient    to     her  Wife's  duties 
husband  in  all  that  is  permitted  and  legally    ordained  as   husband, 


a  duty  of  marriage  :    she  must  remain  in  her  husband's 

house  and  not  quit  it  without  his   permission,  after  pay-   P°rtion  of 

ment  to  her  in  full  of  the  prompt  portion1  of  the  dower  : 

she  must  not  refuse  her  person   to  him  unless  legally  or 

physically  prevented  :    she  must  live  a  virtuous  life  and 

must  carefully  watch  over  his  property    and  household  : 

and  without  his  permission  she  must  give   away  no  part 

of  his  belongings,  except  that  which  it  is  customary  to 

give. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  pp.  173,  175. 

Zaidu-nil-Ambani,  Vol.  1,  p.  285. 

Art.  213.     Where    the    dower   is  divided  into  two  wife  may 
parts,  the    wife,    even   after  voluntary  consummation  of  person  until 
the  marriage,  can  refuse  her  person  to  her   husband  and 
refuse  to  follow  him  to  his    house   until   he  has  paid  in  in  full- 
full  the  prompt  portion1  of  the  dower. 

1  See  Art.  73. 
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If  the  amount  of  prompt  dower  has  not  been  fixed, 
the  wife  is  justified  in  refusing  her  person  until 
payment  of  the  amount,  which  in  accordance  with  the 
custom  of  the  country,  would  be  accorded  to  a  woman 
of  her  rank  and  station. 

She  can  refuse  her  person  where  the  payment  of 
the  full  dower  is  arranged  for  by  instalments,  unless  a 
stipulation  to  the  contrary  was  made. 

Notes. 
Kadd-ul-Muhtar,  Vol.  2,  pp.  388,  389. 

Zaidu-nil-Ambani,  Vol.  1,  p.  286  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  p.  54. 

According  to  Irnam  Abu  Hanifa,  the  founder  of  the  Hanifa 
sect  of  Mussalmans,  the  wife  even  after  consummation  of 
marriage,  can  refuse  her  person  to  her  husband  until  he  has  paid 
in  full  the  prompt  portion  of  the  dower.  In  Egypt,  Turkey  and 
Arabia,  this  rule  of  law  obtains  among  the  Hanifites,  and  the 
British  Courts  in  India  administered  it  for  nearly  a  century,  as 
the  following  notes  of  their  decisions  would  illustrate. 

Dower  must  be  considered  as  immediately  demandable,  unless 
the  contrary  was  specified.  The  husband  on  the  payment  of  the 
wife's  dower  due,  can  enforce  her  cohabitation  with  him,  but 
not  before — Abdul  Karim  v.  Fazilatun-nissa,  5  Sel.  Rep.,  S.  D.  A. 
90  (1830)  ;  Fukhro-nitta  v.  SlaJi  Alb/  Ruzzah,  6  Sel.  Rep.  S.  D. 
A.  368  (1840). 

See  also  Sel.  Rep.  103,  S.  A.  Bom.  (1832)  :  Morris'  Sel. 
Dec.,  S.  D.  A.,  Bom.,  Part  III,  41  (1853). 

An  action  for  restitution  of  conjugal  rights  will  not  lie  unless 
the  husband  has  paid  the  prompt  portion  of  the  dower  to  the 
wife,  even  after  the  consummation  of  marriage  with  her. — Abdool 
SJmkkoar,  v.  Raheemoon-nissa.  6  N.  W.  P.,  H.  C.  R.,  94,  per 
Turner,  J.  (1874). 

A  Mahomedan  wife  can  refuse  herself  to  her  husband  till  her 
dower,  being  prompt,  has  been  satisfied.  The  circumstance  that 
the  husband  and  wife  already  cohabited  since  their  marriage  does 
not  preclude  the  wife  from  refusing  further  cohabitation  until  the 
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portion    of  her    dower    payable    to    her    has  been  paid — Eidan  v. 
Mazhar  Husain,  I.  L.  R.  1  All.,  4»3  (1877). 

The  views. propounded  by  Abu  Hanifa  should  be  followed, 
and  that  a  woman  entitled  to  dower,  that  is  prompt,  may,  even 
after  consummation  or  valid  retirement,  deny  her  husband  access 
to  her  person  in  order  to  enforce  the  man's  pecuniary  obligation 
to  her — Wilayat  Hnsain  v.  Allah  Rakhi,  I.  L.  R.,  2  All.,  831,  per 
Straight,  J.  (1880). 

When  a  Mahomedan  wife's  prompt  portion  of  the  dower 
was  not  paid,  it  was  held  that  a  suit  for  restitution  o£  conjugal 
rights  was  not  maintainable. — Nasrat  Husain  v.  Hamtdan, 
1.  L.  R.,  4  All.,  205  (1882). 

See  also  Jumeela  v.  Mulleeka,  W.  R.  Sup.  Vol.,  252  (1864)  ; 
Fatima  Bibi  v.  Sadruddin,  2  Bom.  H.  C.  R.,  291  (1865)  ;  Buzloor 
Raheem  v.  Shumsoonnissa  11  M.  I.  A.,  551  (1867)  ;  Tadiya  v. 
Hasanebiyari,  6  Mad.  H.  C.  R.,  9  (1870)  ;  Khajooroonnissa  v. 
Rayeefoonniua,  L.  R.,  2  I.  A.,  235  (1870). 

But  in  a  suit  for  restitution  of  conjugal  rights  by  a  Maho- 
medan husband,  the  question  of  the  wife's  right  to  refuse 
cohabitation  with  her  husband,  after  consummation  of  marriage, 
on  the  ground  of  non-payment  of  dower  was  argued  in  1885 
before  the  Full  Bench  of  the  Allahabad  High  Court,  including 
Mahtnood,  J.  Mahmood,  J.,  disagreed  with  the  views  propounded 
by  Imam  Abu  Hanifa,  and  agreeing  with  the  views  of  the  two 
disciples,  Imam  Abu  Yusuf  and  Imam  Mahomed,  overruled  the 
current  of  decisions  on  the  subject,  and  the  Full  Bench  adopted 
his  opinion. 

Mahmood,  J.,  observed  as  follows  : — 

••  The  right  of  dower  confers  another  right  upon  the  Mahome- 
dan wife,  and  the  nature  of  this  second  right  is  described  in  the 
Hedayah  in  a  passage  on  which  the  learned  pleader  for  the 
respondent  has  relied  for  his  contention.  The  passage  is  to  be 
found  in  Grady's  edition  of  Hamilton's  Hedayah,  at  page  54  ; 
but  as  the  translation  is  not  sufficiently  close,  and  is  moreover 
interpolated  with  paraphrases,  I  translate  the  original  text  here 
literally,  since  much  depends  upon  the  exact  meaning  of  the 
passage : — '  It  is  the  wife's  right  that  she  may  deny  herself  to 
her  husband  until  she  receives  the  dower,  and  she  may  prevent 
him  from  taking  her  away  (that  is,  travelling  with  her),  so  that 
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her  right  in  the  return  may  be  fixed  in  the  same  manner  as  that 
of  the  husband  in  the  object  of  the  return  and  become  like  sale. 
And  it  is  not  for  the  husband  that  he  may  prevent  her  from  travel- 
ling or  going  out  of  his  house  and  visiting  her  friends  until  he 
has  paid  the  whole  exigible  dower,  because  the  right  o£  restraint 
is  for  securing  fufilment  (of  his  right)  to  the  rightful  person  > 
and  he  has  not  the  right  to  securing  fulfilment  before  rendering 
fulfilment  (himself)  ;  and  if  the  whole  dower  is  deferred,  it  is 
not  for  her  to  deny  herself  because  of  her  having  dropped  her 
right  by  deferring  it,  as  in  sale.  And  in  this  matter  Abu  Yusuf 
holds  the  contrary  opinion.  And  if  the  husband  has  retired  with 
her  the  same  would  be  the  answer  according  to  Abu  Han 5 fa  : 
but  the  two  disciples  have  said  she  has  not  the  right  to  deny 
herself,  and  the  difference  of  opinion  subsists  where  there  is 
retirement  with  her  consent  ;  but  if  she  was  forced  or  an  infant 
or  insane,  her  right  of  denying  herself  does  not  drop  according 
to  the  unanimous  opinion  of  our  Doctors.' 

Another  passage  to  be  found  in  the  Durrul-MukhWr  lias 
also  been  cited  by  the  learned  pleader  for  the  respondent,  and 
I  translate  it  here  before  considering  the  exact  effect  of  these 
authorities  upon  the  present  case  :— -'  It  is  the  wife's  right  to 
prevent  the  husband  from  connubial  intercourse,  and  that  which 
is  implied  therein,  and  from  journeying  with  her,  even  though  after 
connubial  intercourse  and  retirement  to  which  she  has  consented, 
because  all  connubial  intercourse  has  been  contracted  with  her,  and 
the  rendering  of  some  doe4  not  imperatively  require  the  rendering 
of  the  rest.  This  right  is  for  the  purpose  of  obtaining  what  has 
been  stated  as  prompt  dower,  whether  wholly  or  partly, 

I   wish    to    quote    a   passage    from    the    celebrated 

Fatawa  Qazi  Jfhan,  a  text  book  as  high  in  authority  as  the 
Durrul-Mukhttir  : — '  A  wife,  having  surrendered  herself  to  her 
husband  before  the  fulfilment  (i.e.,  payment)  of  dower,  subse- 
quently denies  herself  (to  him)  for  securing  fulfilment  of  the 
dower.  She  has  this  right  in  the  opinion  of  Abu  Hanifa;  but  Abu 
Yusuf  and  Imam  Mahomed  maintain  that  she  has  not  the  right  of 
prohibiting  him  from  connubial  intercourse,  and  doubts  have  arisen 
in  regard  to  their  opinions  as  to  the  power  of  preventing  her 
from  journeying.  According  to  Abul  Qasim  Assaffar,  it  is 
her  right  that  she  may  prevent  him  from  taking  her  on  a 
journey.' 
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Imam  Abu  Hanifa  and  his  two  disciples  are  known  in  the 
Hanifa  school  of  Mahomedan  Law  as  'the  three  Masters/  and 
I  take  it  as  a  general  rule  of  interpreting  that  law,  that  whenever 
there  is  a  difference  of  opinion,  the  opinion  of  the  two  will  prevail 
against  the  opinion  of  the  third.  Now,  bearing  this  in  mind,  it 
is  clear  that  the  two  disciples  of  Imam  Abu  Hanifa,  regarding  the 
.surrender  of  the  wife  to  her  husband  as  bearing  analogy  to 
delivery  of  goods  in  sale,  held  that  the  lien  of  the  wife  for  her 
dower,  as  a  plea  for  resisting  cohabitation,  ceased  to  exist  after 
consummation.  According  to  the  ordinary  rule  of  interpreting 
Mahomedan  Law,  I  adopt  the  opinion  of  the  two  disciples  as 
representing  the  majority  of  'the  three  Masters,'  and  hold  that, 
after  consummation  of  marriage,  non-payment  of  dower,  even 
though  exigible,  cannot  be  pleaded  in  defence  of  an  action  for 
restitution  of  conjugal  rights  ;  the  rule  so  laid  down  having,  of 
course,  no  effect  upon  the  right  of  the  wife  to  claim  her  dower  in 
a  separate  action." — Afxlul  Kadir  v.  Salima,  I.  L.  R.,  8  All., 
149.  F.  B.,  (1886). 

The  Mahomedan  matrimonial  contract  involves  separate  and 
independant  contract  by  the  husband  and  wife.  The  wife  is  by 
contract  bound  to  submit  herself  to  her  husband  and  he  is  to  pay 
the  prompt  or  other  dower  according  to  the  contract,  or  if  no 
sum  agreed  on,  according  to  the  provision  of  the  law.  Each 
has  a  separate  remedy  against  the  other  for  non-performance 
of  the  contract— Kunhi  v.  Moidin,  I.  L.  R.,  11  Mad..  327 
(18*8). 

Wheiv  a  Mahomedan  husband  brought  a  suit  for  restitution 
of  conjugal  rights  against  his  wife,  and  the  latter  urged  that  the 
husband  was  not  entitled  to  succeed  on  the  ground  that  he  had 
not  paid  the  exigible  portion  of  the  dower  due  to  her,  held,  that 
there  being  a  difference  of  opinion  between  Abu  Hanifa  and 
Mahomed,  upon  the  question  whether  a  woman  can  refuse  herself 
to  her  husband  after  consummation  upon  the  ground  of  non- 
payment of  prompt  dower,  the  former  answering  the  question  in 
the  affirmative  and  the  latter  in  the  negative,  the  practice  of  later 
Jurisconsults  has  been  to  follow  the  two  disciples,  though  they 
agree  with  Abu  Hanifa  upon  the  question  of  the  wife's  right  to 
refuse  to  accompany  the  husband  on  a  journey — JIamiditnnessa 
Bibi  v.  Zoldriiddi,,  Sheikh,  1.  L.  R.,  17  ('al.,  670  (1800). 
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In  a  suit  for  restitution  of  conjugal  right?,  the  question  of  the 
jurisdiction  of  the  Court  was  discussed — Aklcmannessa  v.  Mahomed 
Hatem,  I.  L.  R.,  31  Gal.,  849  (1904). 

To  a  husband's  suit  for  restitution  of  conjugal  rights,  the  wife 
pleaded  non-payment  of  dower.  To  this  the  husband  pleaded 
consummation  of  the  marriage,  held,  that  after  consummation  of 
marriage,  non-payment  of  dower  cannot  be  pleaded  in  defence  of 
an  action  for  restitution  of  conjugal  rights — Bai  Hansa  v.  AMulla, 
I.  L.  R.,  30  Bom.,  122,  per  Jenkins,  0.  J.  (1905). 

As  to  decree  for  the  recovery  of  wives,  see  Section  259,  and 
for  restitution  of  conjugal  rights,  see  Section  260  of  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  See  also  Section  11  of  the 
Code  of  Civil  Procedure  (Act  XIV  of  1882). 

The  period  of  limitation  in  a  suit  for  the  recovery  of  a  wife 
or  for  the  restitution  of  conjugal  rights  by  a  Mahomedan,  is 
prescribed  by  Articles  34  and  35  of  the  Schedule  II  of  the  Indian 
Limitation  Act  (XV7  of  1877),  and  a  suit  must  be  brought 
within  two  years  from  the  time  when  the  possession  of  tne  wife 
was  demanded  and  refused  or  when  restitution  was  demanded 
and  refused  by  the  husband  or  wife,  being  of  full  age  and  sound 
mind. 

Where  wife  Art.  214.     When   the    wife  has   not  received   her 

her^hus-^      prompt  dower1  in  full,  after  having  laid  claim  to  it,    she 
without  h!r    *s  free  *°  leave  ner  husband's  house   without  his  per- 
permissioii.     mission  and  without  thereby  rendering  herself  rebellious 
or  losing  her  right  to  maintenance. 

Notes. 
Kadd-ul-Muhtar,  Vol.  2,  pp.  389,  708. 

Zaidu-nil-Ambani,  Vol.  1,  p.  i.'87  ;  Hamilton's  Red  ay  ah,  Vol. 
1,  Bk.  2,  Chap.  3,  p.  54  ; 

Wife  enti-  Art.  215.     When  her  father  and  mother  are  unable 

h*v  reia-       to  come  and  see  her  at  her  own  house,  a  wife  is  entitled 

to   visit   them   once  a  week,   and  to   visit   other   male 

relations,   who  are   within  the   prohibited  degree2  once 

1  See  Art.  73.  •  See  Arts.  21,  22. 
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a  year.     She   cannot  pass   the   night    at  any  of  their 
houses  except  by  the  express  permission  of  her  husband. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  p.  721. 
Zaidti-nil-Ambani,  Vol.  1,  p.  288. 

Art.  216.     A   wife,  whose  father  is  suffering  from  Wife 

attend  her 

a    protracted    illness    and    has    no  one  to    tend    him,  sick  father 
without  her  husband's  consent  can  visit  and  remain  with 
him   in  order  to  afford  him    the    necessary  attention,   ? 
even  if  he  be  a  non-Muslim. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  721. 

Baillie,  Bk.  1,  Chap.  2,  p.  191  ;  Zaidn-nil-Ambani,  Vol.   1, 
p.  288. 


BOOK  III. 

DISSOLUTION  OF  MARRIAGE. 
(Arts.  217—331.) 


CHAPTER  1. 

DIVORCE  (TALAK.) 
(Arts.    217—272.) 


SECTION      I. — POWER      TO      PRONOUNCE      REPUDIATION  :     WIVKS 
WHO    CAN    BE    REPUDIATED  :     NUMBER     OF    REPUDIATIONS. 

(Arts.  217—225.) 
Where  ^  t   217.     The    husband    alone   has    the   right  of 

husband 

may  dissolve  dissolving  marriage  by  repudiation. 

marriage  by 

repudiation.  Every  adult  husband  of  sound  mind  can  pronounce 

a  valid  repudiation,  even  when  he  is  legally  incompetent, 
as  a  spend-thrift  or  is  suffering  from  any  disease  which 
is  not  mental. 

A  repudiation  is  valid  even  if  pronounced  under 
compulsion  or  in  jest. 

Notes. 

Aieni,  p.  110;  Durrul-Mukhtar,  Vol.  2,  p.  133; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  55  ;  Bahrr-ul-Rayek, 
Vol.  3,  p.  263  ;  Radd-ul-Muhtar,  Vol.  2,  p.  461. 

Baillie,  Bk.  3,  Chap.  1,  p.  208  ;  Hamilton's  fledayah,  Vol. 
1,  Bk.  4,  Chap.  1,  p.  15;  Zaidu-nil-Ambani,  Vol.  1,  p.  288. 
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A  repudiation  is  the  mere  arbitrary  act  of  a  Mahomedan 
husband,  who  may  repudiate  his  wife  at  his  own  pleasure,  with  or 
without  cause  ;  but  if  he  adopts  that  course,  he  is  liable  to  pay  her 
dowry — B uzul-ul-Raheem  v.  Luteefntoon-nissa,  8  M.  I.  A.,  379 
(1861). 

According  to  Mahomedan  law,  a  repudiation  of  one  acting 
upon  compulsion  from  threats  is  effective — Ibrahim  Afidla  \. 
Enat/etur  Ruhman,  4  B.  L.  R.  13  (1869). 

Although  the  ordinary  Mahomedan  law  of  repudiation  does 
not  exist  in  respect  of  marriages  by  the  Mutah  form,  and  they  are 
dissolved  ipso  facto  by  the  expiry  of  the  term  for  which  they  may 
have  been  contracted,  still  there  is  another  way  of  terminating 
the  marriage  by  the  giving  away  of  the  unexpired  portion  of  the 
term  for  which  the  marriage  was  contracted — Mahomed  Abed  All 
Kumar  Kadar  v.  Ludden  Sakeba,  I.  L.  R.,  14  Gal.  276  (1887). 

Art.    218.      A  repudiation  is    valid,    e\7en   if  pro-   Where 
nounced    by  a   husband,    while    he  is  intoxicated  of  his  pronounced 
own  free  will  from  drinking  a  forbidden  liquor.  hito'xSation 

When  the  husband  becomes  intoxicated  under  com-  1S  valld" 
pulsion  or  from  necessity,  the  repudiation  he  pronounces 
while  in  that  state  has  no  effect. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  459  ;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  55. 

Baillie,  Bk.  3,  Chap.  1,  p.  209  ;  Hamilton's  Hedayah,  Vol. 
1,  Bk.  4,  Chap.  1,  p.  76;  Zaidu-nil-Ambuni,  Vol.  1?  p.  296; 
Havel,  Vol.  1,  p.  178. 

Art.    219.     A  dumb  man  can  validly  repudiate  by  Repudiation 

...  .        n.    .,,  by  dumb 

signs  which  are  intelligible.  man. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  55. 

Baillie,  Bk.  3,  Chap.  1,  p.  210  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.    4,  Chap.    1,  p.  76  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  300. 
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Where  Art.    220.    When  the    husband   is    asleep    and    is 

is  incapable    afflicted  with  madness  or  imbecility,  or  has  lost  the  use 
ii!ePa°vaiidC"  °^  'l*s   reason  through    old   age,    illness,    or   a    sudden 
repudiation,   accident,    he    is   incapable  of  pronouncing  a  valid  repu- 
diation.    A  repudiation  pronounced  by  a  husband  while 
in   any  of   these    conditions    has  no  effect.      Where  the 
husband  makes   a   repudiation    subject   to   a    condition 
which  is  realised  after  he  has  lost   his  intellectual  facul- 
ties, the  repudiation  shall  produce  all  its  effects. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.   268  ;    Durrul-Mukhtar, 
Vol.  2,  p.  19  ;  Fatawa-i-Alamgiri,  Vol.   2,  p.  55. 

Baillie,  Bk :  3,  Chap.  1,  p.  209  ;  Hamilton's  Medayab,    Vol. 
1,  Bk.    4,  Chap.  1,  p.  75  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  298. 


Art.    221.     The  father  cannot  validly  repudiate  the 


Minor's 
father  or 

minor  him-     wife  of  his  minor  son,  nor  can    the    minor  pronounce    a 

self  cannot  ,.  ,  ,. 

repudiate       valid  repudiation. 

the  minor 
wife. 


Repudiation 
may  be 
expressed 
verbally  or 
in  writing. 


Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  55  ;  Durrul-Mukhtar, 
Vol.  2,  p.  19  ;  Radd-ul-Muhtar,  Vol.  2,  p.  452. 

Zaidu-nil-Ambani,  Vol.  1,  p.  299. 

Art.  222.  A  repudiation  can  be  expressed  verbally 
or  in  writing. 

A  husband  can  delegate  the  power  of  repudiation 
to  a  third  party,  or  send  a  letter  of  repudiation  to  his 
wife,  or  authorize  her  to  pronounce  her  own  repudia- 
tion, or  direct  her  as  his  agent  to  repudiate  his  other 

wives. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  452,  464,  514,  515, 
516  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  90. 

Baillie,  Bk.  3,  Chap.  2,  p.  212  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  3,  pp.  92,  257 ;  Zaidu-nil-Ambani,  Vol.  1,  p.  300. 
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Where  a  Mahomedan  husband  signed  an  instrument  of 
repudiation  in  the  presence  of  his  wife's  father,  but  not  in  the 
presence  of  the  wife  herself,  held,  that  the  act  of  triple  repudiation 
contained  in  the  instrument  effected  a  valid  repudiation  according 
to  Mahomedan  law — Waj  Bibee  \.  Azinut  Ali,  8  W.  R.,  23,  per 
Phear.  J.  (1867). 

A  writing  is  not  necessary  to  the  legal  validity  of  a  repudia- 
tion under  Mahomedan  law,  but  where  a  repudiation  takes  place 
between  persons  of  rank  and  property,  and  where  valuable  rights 
depend  upon  the  marriage  and  are  affected  by  the  repudiation, 
the  parties,  for  their  own  security,  should  have  some  document 
which  might  afford  satisfactory  evidence  of  what  they  had  done— 
Gouhur  Ali  KJian  v.  Ahmed  Khan,  20  W.  R.,  214,  P.  C.  (1873). 

According  to  Mahomedan  law,  the  husband  may  give  his 
wife  an  option  to  repudiate  herself,  and  if  she  avails  of  it,  the 
repudiation  is  binding  on  him,  and  a  discretion  to  repudiate,  when 
attached  to  a  condition,  need  not  be  limited  to  any  particular 
period,  but  may  be  absolute  as  regards  time — Ashruf  Ali  v. 
Aaliad  Ali,  16  W.  R.,  260  (1871). 

Where  a  Mahomedan  husband  entered  into  an  agreement, 
authorizing  his  wife  to  repudiate  herself  and  take  another  husband, 
if  he  married  another  wife  without  her  consent,  held,  such  an 
agreement  was  valid  according  to  Mahomedan  law — Badarannissa 
Bibi  v.  Manattala,  1  B.  L.  R.,  442  (1871). 

Mahomedan  law  provides  for  the  delegation  of  the  power 
of  repudiation  by  the  husband  to  the  wife  on  certain  occasions. 
An  agreement  entered  into  before  marriage  between  the  parties  able 
to  contract,  under  which  the  wife  consented  to  marry  on  condition 
that,  under  certain  specified  contingencies,  all  of  a  reasonable  nature, 
her  future  husband  should  permit  her  to  repudiate  herself  under 
the  form  prescribed  by  Mahomedan  law  is  valid — Hamidoollah  v. 
Faizunrdssa,  I.  L.  R.,  8  Gal.,  327  (1882). 

Where  a  condition  in  the  Kabinnamah  authorized  the  wife  to 
repudiate  herself  on  the  failure  of  the  husband  to  deliver  certain 
ornaments  on  demand,  and  on  his  failure  to  do  so,  the  wife  pro- 
nounced repudiation  upon  herself,  held,  that  according  to  Mahom- 
edan law,  she  was  competent  to  rely  upon  the  condition,  which 
was  imposed  by  her  and  accepted  by  the  husband  and  to  pronounce 
a  repudiation — Nuruddin  v.  Chenuri.  3  Cal.  L.  J.,  49  (1905). 
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^rt'    ^^      Repudiation   can    be    validly    directed 
be  repu-        against  any  woman  who  is  married,  or  who  is    observing 

1 1 1't  t  HI  I . 

Iddat,  consequent  upon  a  revocable  repudiation  or  an 
irrevocable  repudiation  not  final,  or  who  is  observing 
Iddat  consequent  upon  a  separation  amounting  to 
repudiation,  such  as  the  separation  pronounced  in  con- 
sequence of  a  vow  of  continence,  the  separation  pro- 
nounced in  consequence  of  the  husband's  impotency, 
or  a  separation  brought  about  by  the  refusal  of  one  of 
the  parties  to  embrace  the  religion  of  Islam. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  452,  513;  Bahrr-ul- 
Rayek,  Vol.  3,  p.  255. 

Baillie,  Bk.  3,  Chap.  1,  p.  205  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  302. 

Number  of  Art.  224.  Every  woman  can  be  repudiated  three 

8  times.  When  the  marriage  has  been  consummated, 
these  repudiations  can  be  pronounced  on  three  separate 
occasions  or  by  one  single  formula  :  when  the  marriage 
has  not  been  consummated,  these  repudiations  can  only 
be  pronounced  by  one  single  formula. 

When  the  marriage  is  valid,  the  wife  repudiated 
three  times  cannot  be  taken  back  by  her  first  husband, 
until  she  has  been  validly  married  to  another  man  and 
has  been  repudiated  by  him,  or  until  she  has  become  a 
widow  after  actual  consummation  of  the  marriage  with 
the  second  husband,  and  has  completed  the  period  of 
Iddat  consequent  either  upon  repudiation  or  widowhood.1 

Notes. 

Durr-ul-Mukhtar,  Vol.  2,  p.  19  ;  Bahrr-ul-Rayek, 
Vol.  2,  pp.  314,  315  ;  Vol.  4,  p.  61. 

Baillie,  Bk.  3,  Chap.  1,  p.  206  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  1,  p.  76  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  308  ;  Clavel, 
Vol.  1,  p.  182. 

•  See  Arts.  28,  237,  248. 
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Arcordiug  to  existing  usage,  a  repudiation  by  Talak  is  not 
complete  and  irrevocable  by  a  single  declaration  of  the  husband. 
But  there  is  one  condition,  in  whichever  way  it  takes  place,  namely, 
that  the  wit'e  is  to  remain  in  seclusion  for  a  period  of  some  months 
after  the  repudiation,  in  order  that  it  may  be  seen  whether  she  is 
prrgnant  by  her  husband,  and  she  is  entitled  to  a  sum  of  money 
from  her  husband,  for  her  maintenance  dnring  the  period  of 
Iddat — Bn:td-ul-Ralieem  v.  Luteefutoon-nissa,  8  M.  I.  A.  379, 
(1861). 

No  special  expressions  are  necessary  under  Mahomed  an  law 
u»  constitute  a  valid  repudiation.  It  is  sufficient  if  they  clearly 
indicate  an  intention  to  put  an  end  to  the  relation  of  husband  and 
wit'e.  nor  is  it  necessary  that  the  expression  should  be  repeated 
thrice  except  when  the  repudiation  is  final  and  irrevocable — 
n.raliim  v.  Syed  Bibi,  I.  L.  R.  12  Mad.,  63,  (1888). 

Where  a  Mahoinedan  pronounced  only  once  the  repudiation 
of  his  wife  in  the  presence  of  the  Kazi  but  in  her  absence,  and 
executed  an  instrument  of  repudiation,  held,  that  according  to 
Mahomedan  law,  having  regard  to  the  words,  writing,  intention 
and  conduct  of  the  husband,  it  was  a  valid  repudiation — Sarabai 
\.  Jiabiabai.  I.  L.  R.,  30  Bom.  537,  per  Bachelor,  J.  (1905). 

See  SherifSaib  v.  Utanabibi,  6  Mad.  H.  C.  R.,  452  (1871). 

Art    225.     In  order  to  render  a  repudiation  valid  Use  of  »p«- 
the  use  of  special  words  is  necessary.     The  formulas  for  necessary, 
a  repudiation  are  either  express  or  implied.  SapHe?  °for- 

An  express  formula  is  that  which  contains  the 
letters  of  the  word  Tal.ak  or  words  which  generally 
convey  the  meaning  of  the  word  Talak  or  repudiation, 
or  that  which  signifies  the  dissolution  of  marriage  in  any 
other  language. 

An  express  formula  includes  repudiation  in  writing, 
the  signs  of  a  dumb  man,  and  the  signs  made  with  the 
fingers  accompanied  by  the  pronouncement  of  the  word 
Talak  : 

Provided  they  are  directed  against  the  wife  to  be 
repudiated,  all  these  expressions  effect  repudiation  by 

AR,  IML  9 
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their    mere    pronouncement,    and    the    question    of  the 
husband's  intention  does  not  arise. 

An  implied  formula  is  that  which  is  expressed 
otherwise  than  in  words  to  signify  repudiation.  A 
repudiation  pronounced  by  the  latter  depends  for  its 
validity  upon  the  husband's  intention  or  upon  the 
circumstances  under  which  it  was  pronounced. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  pp.  252,  272  ;  Hedaya, 
Vol.  2,  p.  339  ;  Radd-ul-Muhtar,  Vol.  2,  p.  4<;f>  : 
Durrul-Mukhtar,  Vol.  2,  pp.  21,  23. 

Baillie,  Bk.  3,  Oliap.  '2,  p.  '212  ;  Zaida-iiil-Ainbani,  Vol.  1, 
p.  30. 

Where  a  Mahomedan  pronounced  the  word  Talak  three  times 
without  addressing  it  to  any  person  in  an  assembly  where  he 
and  certain  others  including  his  wife's  relations  were  present. 
held,  that  the  pronouncing  the  word  Talak  under  the  circum- 
stances did  not  constitute  a  valid  repudiation  according  to 
Mahomedan  law. — Furzund  Hossein  v.  Janu  Bibee,  I.  L.  R.,  4 
Cal.,  588  (1878). 

Where  a  Mahomedan  used  certain  expressions  to  his  wife, 
when  she  was  leaving  his  house,  and  intended  not  to  receive  her 
back  as  his  wife,  held,  that  it  constituted  a  repudiation  according 
to  Mahomedan  law — Hamid  Ali  v.  Jmtiazan,  I.  L.  R.,  2  All.,  71 
(1878). 

According  to  Mahomedan  law  it  is  of  vital  importance  to 
know  what  are  the  exact  words  used  by  a  Mahomedan  husband 
when  he  is  alleged  to  repudiate  his  wife — Sakina  Khanum  v. 
Laddan  Saheba,  2  Cal.  L.  J.  218  (1902). 

As  to  a  Mahomedan  wife's  costs  of  litigation  against  her  hus- 
band— A.  (the  wife)  v.  B.  (the  husband),  1.  L.  R.,  21  Bom.,  77 
(1896)  See  also  MayJiew  v.  MayJiew  I.  L.  R.,  19  Bom.,  293  (1894). 

See  Noorunisa  Begum  v.  Syed  Mohsin  Alee,  1  Sel,  Rep.  S.  D. 
A.,  46  (1841)  ;  Jaun  Beebeev  Beparee,  3  W.  R.  93  (1865)  ;  In  re 
Kasam  Pirbhai,  8  Bom.  H.  C.  R.,  Cr.  95  (1871)  ;  In  re  Abdvl 
Ali  Ithnuulji,  I.  L.  R.,  7  Bom.,  180  (1883). 
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SECTION  II  -  DIFFERENT  KINDS  OF  REPUDIATION  (Raji£  Bain). 
(Arts.   226—250.) 

Art.   226.      There  are    two  kinds    of   repudiation,   Different 

kinds  of 

revocable    (Rafi)    and  irrevocable  (Bain).  repudiation. 

Irrevocable    repudiation,  is  sub-divided  into  imper- 
fect repudiation  and  perfect  or  final  repudiation. 

It  is   imperfect,   when  it  has  been  only  pronounced 
once  or  twice. 

It  is  perfect  or  final,  when  it  has  been  pronounced 

three  times. 

Notes. 

Radd-ul-Muhtar,     Vol.     2,     pp.     456,     487,     489; 
Tahtavi,  Vol.    2,  p.  101. 

Baillie,    Bk.    3,    Chap.  1,  p.  '205  ;  Zaidu-nil-Ambani,  Vol.  1, 
.  310. 


REVOCABLE  REPUDIATION  (raji),  AND  ITS  LEGAL  EFFECTS. 

(Arts.  227—236) 

Art.    227.      Repudiation    is    revocable,    when  the  repudiation 
husband    addressing    his    wife,    with   whom  he  has  con-  1S  revocable- 
summated  marriage  uses  an  express    formula,    unaccom- 
panied   by   an  offer  of  compensation  or  by  the  number 
three  expressed  either  formally  or  with    a    show    of  the 
fingers.     Thus,  if  the  husband,  addressing  the  wife  uses 
the    expression     "Thou  art   repudiated;   I    have  repu- 
diated   thee,"     the     wife    only    incurs    one    revocable 
repudiation,    even    though    the    husband    intended   to 
convey  one,  two  or  three  irrevocable  repudiations. 

Notes. 

Bahrr-ul-Rayek,   Vol.   3,   pp.    275,   310  ;    Radd-ul- 
Muhtar,  Vol.  2,  pp.  465,  466,  467. 

Baillie,    Bk.    3,    Chap.    2,  p.  212  ;  Zaidu-nil-Arabani,  Vol.  1, 
p.  311  ;  Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  2,  'p.  76. 
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Expressions  Art.  228.     The  expressions  "  Repudiation  is  birid- 

involvine  a  „  ,.  -r,          v      .        .     .  -,  „    . 

revocable       ing  °n  me>       Repudiation  is  incumbent  on  me      involve 

repudiation.    Qne  revocabie  repudiation,  even  when  the  husband  should 

intend  two.     If  the  husband  declares  that,   when   using 

one  of  these  two  expressions,  he  intended  a  final  repu- 

diation, his  declaration  shall  be  accepted. 

Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  19. 

Hamilton's  Hedayah,  Vol.  1,   Bk.    4,  Ohap.    2,    pp.    76,    77  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  317. 


Expressions 
repudiation 


Art.  229.  The  following  expressions  "  Count  thy 
lunar  periods,"  "  Remain  continent,"  "  Thou  art 
single"  will  involve  one  revocable  repudiation  by  impli- 
cation. When  the  husband,  without  being  provoked, 
uses  one  of  these  expressions,  the  repudiation  depends 
upon  his  intention.  If,  while  pronouncing  it,  he  intend- 
ed repudiation,  the  wife  incurs  one  revocable  repudiation, 
even  if  the  husband  desired  two  or  three  repudiations. 

When,  in  a  moment  of  anger,  or  in  response  to  a 
request  for  repudiation  made  by  the  wife,  the  husband 
pronounces  one  of  the  above  expressions,  one  revocable 
repudiation  by  implication  is  incurred,  without  the 
question  of  the  husband's  intention  to  repudiate  arising. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  69  ;  Radd-ul-Muhtarr 
Vol.  2,  pp.  502,  503,  504,  505. 

Hamilton's  Hedapih,  Vol.  1,  Bk.  4,  Ohap.  2,  p.   84  ;    Zaidu- 
nil-Ambaui,  Vol.  1,  p.  318  ;  Clavel,  Vol.  1,  p.  185. 


Marriage 


Art.  230.  A  revocable  repudiation,  whether  pro- 
nounced  once  or  twice,  does  not  dissolve  the  marriage  tie, 
anc^  ^oes  n0^  ^a^e  away  fr°m  the  husband  his  marital 
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authority  over  the  wife,  before  completion  of  the  period  of 
Iddat,  incumbent  upon  her  as  a  result  of  the  repudiation. 

The  marriage  still  subsists  during  the  Iddat,  except 
that  the  wife  withdraws  to  her  own  apartment  or  hangs 
a  curtain  between  herself  and  her  husband,  who  is  always 
bound  to  provide  for  her  maintenance  during  the  period 
of  retirement. 

The  husband  is  allowed  access  to  the  wife  without 
her  permission,  and  can  treat  her  as  his  wife,  but  this 
treatment  would  constitute  a  return. 

Should  either  husband  or  wife  die1  during  the  period 
of  Iddat,  the  survivor  inherits  from  the  deceased, 
whether  the  wife  was  repudiated  while  her  husband  was 
in  good  health  or  during  his  last  illness,  and  whether 
she  asked  to  be  repudiated,  or  was  repudiated  against 
her  wish. 

Notes. 

Fath-ul-Kadir,  Vol.  2,  p.  242  ;  Kadd-ul-Muhtar, 
Vol.  2,  pp.  576,  582,  650,  672,  673,  674,  726  ;  Fatawa-i- 
Alamgiri,  Vol.  2,  pp.  122,  126  ;  Fatawa-i  Sirajiah,  p.  259. 

Hamilton's  Hedayali,  Vol.  1,  Bk.  4,  Chap.  6,  p.   107  ;    Zaidu- 
nil-Arabani.  Vol.  1,  p.  320. 

Art.  231.      Any   husband,   who  has  once,   or  even  Where  hiu- 
twice,  revocably  repudiated  his  wife  with    whom  he  has  take     ' 


consummated   marriage,  has  the  right  to  take  her  back  J^  dunn£ 
during  the   Iddat,   even  after  his    renunciation  of  this 
light,  without  the  necessity  of  another  marriage  or  of  a 
new  settlement  of  dower. 

The  right  to  take  her  back  can  be  exercised  even 
without  the  wife's  consent  and  without  the  husband 
being  obliged  to  give  her  notice.  The  husband  only 
loses  this  right  at  the  expiry  of  the  period  of  her  Iddat. 

1  See  Art.  246. 
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Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  574,  575,  576  ;  Bahrr- 
ul-Rayek,  Vol.  4,  p.  54. 

Baillie,  Bk.  3,  Chap.  6,  pp.  '285,  289  ;  Hamilton's  Hedayah. 
Vol.  1,  Bk.  4,  Chap.  6,  p.  133 ;  Zaidu-nil-Ambani,  Vol.  1,  p.  322. 

I£  a  husband  repudiates  his  wife  three  times  during  that  period 
which  extends  over  three  months,  the  repudiation  is  irrevocable  ; 
but  if  one  sentence  of  repudiation  be  pronounced,  the  husband 
might  take  the  wife  back  at  any  time  before  the  expiration  of  her 
Iddat  or  term  of  probation  ;  but  after  that  term  has  passed  without 
the  husband  exercising  the  power  of  return  on  his  repudiated  wife, 
the  marriage  no  longer  remains — Syed  Moztiffur  Alt  v. 
Kumurunnissa  Bilee^  W.  R.  Sup.  Vol.  32, per  Kemp.  J.,  (1864). 

Howlthe  Apt   232.     The  husband   can   validly   exercise  the 

right  of  re- 
turn is  to  be  rio-ht  of  return  verbally  by  saying  to  his    wife,  if  she  is 

exercised.  , 

present,  "  I  have  taken  thee  back     or,   it  she  is   absent, 
"  I  have  taken  back  my  wife." 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  574,  575. 

Baillie,  Bk.  3,  Chap.  6,  p.  286  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  323. 

whatconsti-  Art  233>     To  be  valid,  the  return  must  be    inimc- 

^iate  an<*  unconditional.     Any  return  fixed  for  a  future 
date  or  subject  to  a  condition,  has  no  effect. 

Notes. 
Bahrr-ul-Rayek,  Vol.  4,  p.  54. 

Baillie,  Bk.  3,  Chap.  6,  p.  287  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  324. 

Husband  Art.  234.     Although  a  return  to  the  wife  is  valid 

wtfeYhatTe  when  made  verbally  without  witnesses  and  without  the 
hasexercised  wjfe»s  knowledge,  the  husband  must  inform  his  wife  of  it, 

right  of  re- 
turn. an(J)  as  also  in  the  case  of  return  by  cohabitation,  he  must 

declare  before  trustworthy  witnesses  that  he  has  taken 
back  his  wife. 
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Notes. 

Radd-ul-Muhtar,  Vol.   2,   p.  576  ;  Tahtavi,  Vol.  2, 
p.   171. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  6,  p.  104  ;  Zaidu-nil- 
Anibani,  Vol.  1,  p.  325. 

Art.  235.     The  husband's  right  of  return  together  When  the 

right  of  re- 

\vith   his   marital   authority1   over  his   repudiated   wife,   turn  ceases 
ceases  at  the  close  of  the  tenth  day  from  the  commence- 
ment  of  her   menstrual  purgation  on  the  termination  of 
her  courses. 

Notes. 
Bahrr-ul-Rayek,  Vol.  4,  p.  57. 

Baillie,  Bk.  3,  Chap.  6,  p.  288  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  6,  p.  105  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  325. 

The  husband  might  take  the  wife  back  at  any  time  before  the 
expiration  of  her  period  of  Iddat ;  but  after  that  period  has  passed 
without  the  husband  exei%cising  the  power  of  return  on  his  re- 
pudiated wife,  the  marriage  ceases — Syed  Muzuffur  All  v.  Kumu- 
nitinifa,  W.  R.,  Sup.  Vol.  32,  per  Kemp,  J.  (1864). 

See  Ibrahim  v.   Syed  Bibi  I.  L.  R,,  12  Mad.,  63  (1888). 

Art.  236  When  a  dispute  arises  between  the  mar-  Where  there 
riecl  parties,  the  wife  claiming  that  she  has  had  her 
courses  three  times  and  that  the  period  of  her  Iddot  has 
expired,  and  the  husband  maintaining  that  the  period 
has  not  expired,  and  that  he  has  the  right  to  demand 
her  return  to  him,  the  wife's  word  shall  be  accepted  and 
she  shall  recover  her  liberty  if  her  claim  is  justified  by 
the  length  of  time  elapsed  since  the  day  of  her  repudia- 
tion. 

When  the  Iddat2  is  counted  by  the  number  of 
courses,  the  shortest  period  of  Iddat  for  a  wife  >is  sixty 

days. 

1  See  Art.  206.  »  See  Art.  310. 
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Notes. 
Durrul-Mukhtar,  Vol.  2,  p.  44. 

Baillie,   Bk.   3,    Chap.    6,  p.  287  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  328. 

Where  the  Art.  237-     The  taking   back  of  a  repudiated  wife 

,     *  «          *        1  i 

of  ^ife  does  ^oes  not  annul  the  previous  repudiations,  and  if,  taken 
kack  a^ter  two  revocable  repudiations,  the  wife  is 
repudiated  a  third  time,  the  marriage  ties  are  entirely 
dissolved,  the  husband  loses  his  authority  and  cannot 
marry  the  woman,  unless  after  marrying  a  second 
husband,  she  has  been  separated  from  him  or  becomes  a 
widow  after  consummation  of  the  marriage,  and  is  free 

O      ' 

from  Iddat. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  52. 

Zaidu-nil-Ambani,  Vol.  1,  p.  329. 


repudia- 


Where 
deferred 
part  of 
dower  is 
payable 
after  a 
revocable 
repudiation. 


Art.  238.  A  revocable  repudiation,  after  comple- 
tion of  the  wife's  period  of  Iddaf,  renders  payable 
the  deferred  part1  of  the  dower  which  is  still  due  from 
the  husband. 

The  repudiated  wife  is  entitled  to  claim  its  payment, 
unless  it  was  arranged  to  pay  the  dower  by  instalments, 
in  which  case,  the  wife  can  only  claim  it  at  the  fixed 
dates. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  576. 

Zaidu-nil-Ambani,  Vol.  1,  p.  330. 

See   Buzul-ul-Ralieem,   v.  Luteefutnon-lH issa,  8  M.  I.  A.,  379 
(1861);  Notes  to  Art.  73. 


'  See  Art.  73. 
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II 

IRREVOCABLE  REPUDIATION  (Bain),  PERFECT  OR  IMPERFECT. 
(Arts.  239—250.) 

Art.  239.  Repudiation  is  irrevocable  when  a  When 
husband,  addressing  his  wife  with  whom  he  has  con- 
summated  marriage,  makes  use  of  an  express  formula 
accompanied  by  the  number  tlnve  expressed  either 
formally  or  with  a  show  of  the  fingers  when  pronouncing 
the  word  Talak. 

When  the  husband  says  to  her,  "  Thou  art 
repudiated  absolutely,'  she  incurs  only  one  irrevocable 
repudiation,  even  though  he  denies  any  intention  of 
repudiation.  Should  he  declare  that  he  intended  three 
repudiations,  his  declaration  must  be  accepted. 

Should  he  say  to  her,  "Thou  art  repudiated  thrice," 
«•]•  should  he  make  signs  to  her  with  three  fingers,  while 
saying  "  Thou  art  repudiated  as  many  times  as  these 
fingers,"  the  wife  incurs  a  perfect  or  final  repudiation. 

It  is  the  same  if  he  uses  the  expressions  "  Thou  art 
repudiated  with  the  maximum  of  repudiations,"  or 
44  Thou  art  repudiated  many  times,  or  a  thousand 

times." 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  pp.  275,  309,  310  ; 
Tahtavi,  Vol.  2,  p.  125  ;  Radd-ul-Muhtar,  Vol.  2, 
pp.  487,  489  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  56. 

Zaidu-nil-Ambani,  Vol.  1,  p.  331. 

Art.  240.      Every  repudiation  of  a  wife  with  whom  Every  rep«- 
inarriage  is  not  consummated  is  irrevocable.  made>"before 


consunima- 


Thus,  if  the  husband  repudiates  his  wife  with  whom  tion   of 
he   has    had    no   actual    or   presumed  consummation  of 
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Where  a 

revocable 

repudiation 

becomes 

irrevocable 


marriage,  such  repudiation  is  irrevocable  and  Iddat1 
is  not  incumbent  upon  the  wife.  It  is  the  same 
if  he  repudiates  her  after  a  valid  retirement,2  but 
in  that  case  Iddat  is  incumbent  on  her. 

If  he  thrice  repudiates  her  by  using  one  express 
formula,  she  is  finally  repudiated,  but  should  he  pro- 
nounce the  three  repudiations  against  her  one  after  the 
other,  the  first  alone  produces  its  effect,  the  two  others 
having  no  effect  on  her. 

Notes. 

Radd-ul-Muhtar,   Vol.  2,  pp.  370,  492,  493. 
Zaidu-nil-Ainbani,  Vol.  1,  p.  3,32. 

Art.  241.  When  a  husband  who  has 
pronounced  against  his  wife  one  or  two  revoc- 
able repudiations,  allows  the  whole  period  of  her 
Iddat  to  expire  without  taking  her  back,  the 
repudiation  assumes  the  character  of  an  irrevocable 
repudiation,  and  the  wife  acquires  full  liberty,  and 
the  husband  can  no  longer  exercise  the  right  of 

O  O 

return. 

Notes 

Hidaya,  Vol.  2,  pp.  374,  375  ;  Jami-ur-Romuz. 
p.  235. 

Zaidu-nil-Ambani,  Vol.  1,  p.  334. 

See  Mozvfur  All  v.  Kumurunnissa,  W.  R.,  Sup.  Vol.  32,  per 
Kemp,  J.  (1864). 

Repudiation  •A-r*-  242-    When  a  husband  repudiates  his  wife,  and 

with  com-      offers  to  pay    her  compensation,    and    she    immediately 

penaation  is  .... 

irrevocable,    accepts  it,  the  repudiation  is  irrevocable. 

Notes. 
Jami-ur-Romuz,  p.  240. 

Baillie,  Bk.  3,  Chap.  8,  p.  312.  Zaidu-nil-Ambani,  Vol.  1, 
p.  334. 


1  See.  Art.  310. 


»  See  Art.  82. 
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Art.  243.     When   a    husband    uses    the     expression  Expressions 
"All  that    which  is  lawful,  or   all    that    which  God  and  * 


Muslims  regard  as  lawful  is  forbidden  me,"  all   his  wives,  irrevocable 

repudiation. 

if  he  has  more  than  one,  are  irrevocably  repudiated,  even 
in  the  case  of  the  husband's  denial  of  any  intention  to 
iv]  >udiate  them.  Should  he  declare  that  he  wished  a  final, 
or  triple  repudiation,  his  statement  must  be  accepted. 

But  when  he  addresses  these  expressions  to  a 
particular  wife  "  That  which  is  unlawful  is  binding  upon 
UK-.  "  or  "  I  have  rendered  thee  unlawful  "  or  "  Thy  union 
with  me  ceases  to  be  lawful,"  she  only  incurs  a  single 
irrevocable  repudiation  ;  his  other  wives,  if  he  has  any, 
an-  not  affected  thereby. 

Notes. 

Radd-ul-Muhtar,   Vol.    2,    p.     602  ;  Fatawa-i-Kazi 
Khan,  Vol.  2,  p.  247  ;  Tahtavi,  Vol.  2,  pp.  133,  183,  184  ; 
Bahrr-ul-Rayek,  Vol.  4,  p.  75. 
Zaidu-nil-Ambani.  Vol.  1,  |>.  334. 

-See  Bakxh   Alt'   v.    Ameerun  Btbee,   '2    V!  .    H.    207    (1865)  ; 
/  Hossfin  \.  Jann  Bibee*  I.  L.  R.  4  Oal.,  588  (1878). 


Art    244     With  the  exception  of  the  three  expres-  AH  expres- 
sions   mentioned   in    Article   229,   all   other  expressions  than  those 


ettVvt.    as   the  case    may  be,  an   irrevocable  repudiation,  " 
perfect   or  imperfect,   in  accordance  with   the    intention  effect  an 

L  irrevocable 

expressed  by  the  husband.  repudiation. 

Notes. 
Hedaya,  Vol.  2,  pp.  353,  354. 

Hamilton's    Hedayah,   Vol.    1,   Bk.  4,  Chap.  2,  p.  84  ;  Zaido- 
nil-Ainbani,  Vol,  1,  p.  336. 

Art   245.     When  a  husband  makes  a  vow  of  con-  Where  a 
tinence,   and  fulfils   it  by    refraining   from    having   an}'  continence 
intercourse  with  his  wife,  for  the  period  of  four  months,  friable 
an  irrevocable  repudiation   is  effected*,  and  the  husband  ™P"diation. 
is  released   from  his   oath   if  made  for  a  fixed  period. 
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Notes. 
Tahtavi,  Vol.  2,  pp.  178,  179,  180,  181. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  (Jhap.  7,  p.  10D  :  Znidu- 
nil-Ambani,  Vol.  ],  p.  337  ;  Clavel.  Vol.  1,  p.  246. 

Art    246.      A.II   imperfect    irrevocable  repudiation. 

effects  of 

irrevocable  pronounced  either  once  or  twice,  dissolves  the  marriage 
immediately.  It  takes  away  from  the  husband  his 
marital  authority1  over  the  wife,  causes  a  cessation  of  the 
marriage  rights  and  duties,  and  leaves  no  trace  of  tin1 

o  o 

marriage  beyond  the  Iddatf  to  be  observed  by  the  wife. 

The  husband  and  wife  must  occupy  separate  apart- 
ments, and  must  cease  to  hold  any  communication  with 
each  other:  and,  if  this  is  not  practicable  in  the  same 
house  inhabited  by  them,  the  husband,  if  a  profligate. 
should  withdraw  elsewhere. 

If  either  the  husband  or  wife  die3  during  the 
period  of  Iddat,  the  survivor  cannot  inherit  from  the 
deceased,  except  where  the  repudiation  is  made  by  the 
husband  in  his  death-illness  against  his  wife's  wish,  or 
where  the  wife  provoked  her  husband  to  repudiate  her 
during  her  death -illness.4 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  253  ;  Tahtavi,  Vol.  2, 
pp.  101,  230,  231  ;  Fatawa-i-Kazi  Khan,  Vol.  2,  p.  268. 

Baillie,  Bk.  3,  Chap.  1,  p.  205;  Hamilton's  Hedayab,  Vol.  1, 
Bk.  4,  Chap.  6,  p.  107  ;  Ohap.  12,  pp.  133,  134  :  Zaidu-nil- 
Ambani,  Vol.  1,  p.  339  ;  Clavel,  Vol.  1,  p.  210. 

An  order  of  Magistrate  tor  payment  of  maintenance  to  \vitV 
is  not  enforceable,  after  the  husband  has  repudiated  her  according 


See  Art.  206.        »  See  Art.  310.        •  See  Art.  230.        «  See  Art.  2Wi. 
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to  Mahoinedan  l:iw — In  re  Kasam  Pirbhai,  8  Bom.  H.  0.  Rep.   e. 

c.  95  (1871). 

Where  a  Mahomedan,  while  in  health,  repudiated  his  wife, 
and  subsequently  died  during  the  period  o£  her  Iddat,  held,  that 
the  repudiated  wife  is  not  entitled  according  to  Mahomedan  law, 
to  inherit  from  her  husband — Sarabai  V.  Rabiabai,  I.  L.  R,30 
Bom.,  537,  -per  Bachelor,  J.  (1905). 

See  Sepoor  Aurat  v.  Jurat,  10  B.  L.  R.  Ap.  33  (1873)  ; 
In  re  Abdul  All  Ishmailji,  I.  L.  R.  7  Bom.  180  (1883)  ;  Ibrahim 
v.  Si/ed  Bibi,  I.  L.  R.,  12  Mad.,  63  (1888). 

Art.  247.  Where  the  wife  is  repudiated  by  one  or  where 
by  two  irrevocable  repudiations,  re-marriage  with  her  J^n  re" 
late  husband  is  not  prohibited.  He  can  marry  her  m»«7»wjfe 

repudiated 

during-  or  after  the  period  of  Iddat1  but  he  can  only  do  twice. 
so  with  her  voluntary  consent,  and  by  virtue  of  a  fresh 
contract    and   a   new    dower.     No    one    else  can  validly 
marry  her  during  the  period  of  her  Iddat. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.61. 
Zaidu-nil-Ambani,  Vol.  1,  p.  341. 

Art.  248.     Final  or  triple  repudiation2  dissolves  the  Legal  effects 
marriage    at  the    moment    it    is   pronounced.     It   does  Jrjpie  repu! 
away  with  the  husband's  authority    over   his    wife,    and  (lmtlon 
renders  the  wife  unlawful  to  her  husband. 

Whoever,  by  one  single  expression,  pronounces  a 
triple  repudiation  against  his  wife  with  whom  marriage 
is  not  consummated,  or  whoever  pronounces  three  re- 
pudiations, whether  successively  or  by  a  single  formula, 
against  a  wife  with  whom  marriage  has  been  consumma- 
ted, cannot  marry  her  again. 


1  See  Art.  310.  *  See.  Art.  '226. 
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For  their  re-union  to  take  place,  it  is  necessary  that 
the  wife  should  have  been  married  to  another  husband 
by  a  valid  and  binding  contract,  that  she  should 

«/  O 

have  been  repudiated  or  have  become  a  widow  after 
a  real  and  bond  fide  consummation  of  marriage,  and 
that  she  should  have  completed  the  period  prescribed 
for  the  Iddat  consequent  upon  repudiation  or  widow- 
hood. 

The  death  of  the  second  husband,  before  consumma- 
tion of  the  marriage,  cannot  make  the  wife's  re-union 
with  her  first  husband  lawful. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  52  ;  Radd-ul-Muhtar, 
Vol.  2,  pp.  492,  493,  582,  583,  584,  585  ;  Tahtavi, 
Vol.  2,  p.  175. 

Hamilton's  Hedayab,  Vol.  1,  Bk.  4,  Chap.  4,  p.  108  ;  Zaidu-nil- 
Ambani,  Vol.  1,  p.  341. 

A  Mahomedan  who  pronounces  three  repudiations  against 
his  wife,  cannot  marry  her  again,  until  she  marries  another  hus- 
band ;  and  she  cannot  be  compelled  to  rejoin  her  husband,  and 
continue  to  live  with  him  in  intercourse  which,  according  to 
Mahomeden  law,  Would  be  illicit  :md  criminal — Akhtaroon-nissa 
v.  Shariutoollah,  7  W.  B.  268,  per  Peacock,  C.  J.  (1867). 


Legal  effects  Art.  249.     The    second    marriage,    once     consul n- 

of  re-i 
riage. 


mated,  nullifies  all  the  previous  repudiations  pronounced 


by  the  first  husband,  and  when  the  latter  remarries  his 
former  wife,  he  acquires  entirely  new  authority  over 
her,  which  he  will  not  lose,  until  after  three  fresh 
repudiations. 

Notes. 
Tahtavi,  Vol.  2,  p.  177  ;  Hedaya,  Vol.  2,  p.  81. 

Hamilton's    Hedayah,    Vol.    1,     Bk.    4,     Chap.    6,    p.    109  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  343. 
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Art.  250.     Repudiation  does  not   affect   a    woman  Repudiation 
whose    marriage    is    void.      The    dissolution    of    such    a  ;l  ff  e  c  t  a 
marriage  is  rather  a  separation  than  a  true  repudiation.      ^h°0™  ^"r 

When  a  man  pronounces  three  repudiations  against 
a  woman  whose  marriage  is  void,  he  can  re-marry  her  by 
a  valid  contract,  without  the  necessity  of  her  first  con- 
tracting a  second  marriage  with  another  man. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  185  ;  Radd-ul-Muhtar, 
Vol.  2,  p.  381. 

Zaidu-nil-Ambani,  Vol.  1,  p.  345. 

SECTION.   III. CONDITIONAL    REPUDIATION. 

(Arts.  251.— 259.) 

Art.  251      A  repudiation,  effected  by   words   or  in  Repudiation 
writing,  can  be  either  unconditional  or  conditional.  conditional 

or  condi- 

It  is  unconditional,  when  the  expression  used  by  the 
repudiating  party  is  couched  in  definite  terms,  and  the 
repudiation  is  not  made  subject  to  any  condition  or 
circumstance  nor  suspended  until  some  future  date. 
This  repudiation  produces  its  effect  immediately. 

A  repudiation  is  conditional  when  it  is  made  sub- 
ject to  a  condition  or  circumstance  or  suspended  until 
some  future  time.  This  repudiation  only  takes  effect 
upon  the  realization  of  the  condition  or  circumstance  to 
which  it  was  made  subject.  The  making  of  a  condition 
is  equivalent  to  an  oath. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  2  ;  Sharh-i-Vikaya, 
Vol.  2,  p.  71  ;  Tahtavi,  Vol.  2,  p.  150. 

Baillie,  Bk.  3,  Chap.  2,  p.  218  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Oh.  4,  p.  95  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  346  ;  Okvel, 
Vol.  1,  pp.  197, 198. 
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See    Myniounissa    v.  Mohalmth    Ally,    '2    Hay,  404    (1863)  ; 
Badarannissa  Bill  V.  Maflattala,  1  B.  L.  R.,  442  (1871). 


Art.  Z52-     A    suspensive    condition    is    one   that 
at  a  future     relates  to  something  uncertain,  yet  possible,  and  must  be 

time  .  .  . 

explained.       uttered  without  voluntary  interruption. 

If  it  relates  to  something  certain  and  existing  the 
condition  is  void,  and  the  repudiation  takes  place  imme- 
diately. But  should  it  relate  to  something  impossible, 
not  only  the  condition  but  the  repudiation  itself  is 
void.  Any  repudiation  is  void  that  is  expressed  in  a 
doubtful  manner  or  put  off  to  a  date  at  which  its  reali- 
zation would  be  impossible,  or  made  subject  to  the 
divine  will,  without  any  voluntary  interruption  between 
the  utterance  of  the  formula  and  that  of  the  condition. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  535,  537  ;  Bahrr-ul- 
Rayek,  Vol.  4,  p.  39  ;  Tahtavi,  Vol.  2,  pp.  150,  151, 
152,  159,  160. 

Baillie,  Bk.  3,  Chap.  4,  p.  266.  Zaidu-nil-Ambani,  Vol.  1, 
p.  347  ;  Clavel,  Vol.  1,  p.  198. 

Where  such  Art.  253.  The    suspensive    condition    only     takes 

takes  effect  effect  when  the  repudiation  is  directed  against  a  wife 
with  whom  the  repudiating  party  is  still  united,  or 
against  the  wife  who  is  observing  Iddat,  consequent 
upon  a  revocable  repudiation,  or  against  a  woman 
whom  he  has  regarded  as  repudiated  before  he  has  actu- 
ally married  her. 

But  if  he  makes  use  of  the  expression  against  a 
strange  woman  whom  he  does  not  regard  in  the  light  of 
a  wife,  and  if  the  condition  expressed  is  realized  after 
his  marriage  with  her,  the  suspended  repudiation  has 
no  effect. 
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Notes. 

Bahrr-ul-Rayek,  Vol.  4,  pp.,  4,  9. 
Zaidu-nil-Ambani,  Vol.  1,  p.  352  ;  Clavel,  Vol.  1,  p.  180. 

Art.  254.     The    loss  of  a  husband's  authority  over  Effect  of 
his   wife   in   consequence  of  either  one    or  two    irrevo-  repudiation, 
cable    repudiations,    does   not   nullify     any     conditional 
repudiations  that  may  have  been  pronounced  during  the 
subsistence  of  the  marriage. 

Thus,  when  a  husband  after  having  pronounced 
a  conditional  repudiation  against  his  wife,  dissolves  the 
marriage  by  either  one  or  two  irrevocable  repudiations, 
before  the  suspensive  condition  is  realized,  and  when 
he  afterwards  renews  the  marriage,  the  conditional 
repudiation,  no  matter  what  its  form,  will  take  effect, 
provided  that  the  condition  to  which  it  was  subject  is 
realized. 

Notes. 

Tahtavi,  Vol.  2,  p.  152. 
Zaidu-nil-Ambani,  Vol.  1,  p.  355. 

Art.  255.     When  a  woman  ceases  to  be  a  man's  Where 
lawful  wife,  consequent  upon  a  final  or  triple  repudiation,1  repudiation 
every   conditional   repudiation,    even   final,    pronounced 
during  the  existence  of  the  marriage  is  nullified. 

If  then,  after  having  pronounced  against  his  wife 
a  conditional  repudiation,  the  husband  dissolves  the 
marriage  before  the  suspensive  condition  is  realized,  by  a 
final  and  unconditional  repudiation,  and  subsequently 
remarries  the  same  woman  after  she  has  contracted  and 
consummated  marriage  with  a  second  husband,  none  of  the 
conditional  repudiations,  pronounced  during  the  existence 


•  See  Art.  248. 
AK,  IML  10 
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of  the  first  marriage,  produce  any  effect  in  the  event  of 
realization  of  the  condition  on  which  they  depended. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  539 ;  Fath-ul-Kadir, 
Vol.  2,  p.  226. 

/£iidti-ni]-Ambani,  Vol.  1,  p.  856. 

Where  con-  Art.  256.      The   effect  of  a  suspended    repudiation 

ditions  are 

realized.  or  of  an  oath  taken  by  the  husband  immediately  ceases 
upon  realization  of  the  condition  or  circumstance  upon 
which  either  the  repudiation  or  the  oath  depended, 
whether  the  realization  occurs  during  the  subsistence  of 
the  marriage  or  after  its  dissolution. 

But  should  the  realization  take  place  during  the 
subsistence  of  the  marriage  or  during  the  wife's  Iddat, 
consequent  upon  a  revocable  repudiation,  the  condi- 
tional repudiation  takes  effect. 

Notes. 
Tahtavi,  Vol.  2,  p.  155. 

Zaidu-nil-Ambani,  Vol.  1,  p.  358. 

Effect  of  Art.  257-  The  oath  taken  by  the  husband  ceases  to 

oath.  have  effect  after  the  first  realization  of  the  circumstance 

upon  which  the  oath  depended,  except  in  the  case  where 
he  uses  the  expression  "  Each  time".  Thus  when  he  says 
to  his  wife  "  Each  time  you  visit  your  sister  you  shall  be 
repudiated,"  the  husband  is  not  released  from  his  oath 
until  her  third  visit.  Should  he  re-marry  the  woman, 
after  she  has  complied  with  the  conditions,  the  former 
oath  has  no  effect. 

It  is  otherwise  when  the  husband  says  "  Each  time 
I  marry  a  wife,  she  shall  be  repudiated".  In  this  case 
the  effect  of  the  oath  never  ceases,  and  every  wife  he 
marries  even  after  a  second  marriage,  is  ipso  facto  im- 
mediately repudiated 
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Notes. 
Tahtavi,  Vol.  2,  pp.  154,  155. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  4,  p.  95  ;  Zaidu-nil- 
Ambani,  Vol.  1,  p.  360;  Clavel,  Vol.  1,  p.  180. 

Art.  258.  When  a  husband  makes  repudiation 
<ul>ject  to  two  conditions,  or  two  different  circumstances, 
both  conditions  or  circumstances,  or  the  last  condition  or  tion8- 
circumstance,  must  be  realized  during  the  subsistence  of 
the  marriage  or  during  the  wife's  Iddat,1  consequent 
upon  a  revocable  repudiation. 

Notes. 
Tahtavi,  Vol.  2,  p.  158. 

Baillie,  Bk.  3,  Chap.  2,  p.   221  ;  Zaidu-nil-Ambani,    Vol.    1, 
p.  362. 

Art.  259.     Where  the  condition  depends  on  a   fact,  wifcs  declar- 
to   which   the    wife    can   alone   testify,    her  declaration  atlon- 
holds  good    only  in  respect  of  that  which  concerns   her 

personally. 

Notes. 

Tahtavi,  Vol.  2,  p.  156. 
Zaidu-uil-Ambani,  Vol.  1,  p.  364. 

SECTION  IV. REPUDIATION  SUBJECT  TO  WIFE?S  CONSENT. 

WIFE'S  POWER  TO  REPUDIATE  HERSELF      (TAFWEEZ). 

(Arts.  260—265.) 

Art.  260.     The    husband    himself    can   pronounce  Husband 

can  pro- 
repudiation  to  his  wife,  and  can  confer  upon  her  the  power  nounce 

f  . ,      ,  1P       m,  .  .  ,        repudiation 

oi    pronouncing    it    herself,      inis    concession,    can    be  himself  or 
accorded  to  her  by   an    express   authority   to    repudiate  " 

herself  at  her  discretion,  but  when   once  made,  it  cannot  80- 
be  withdrawn  by  the  husband,  without  the  wife's  consent. 

1  See  Art.  310. 
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Notes. 

Bahrr-ul-Rayek,  Vol.   3,  p.   335  ;  Tahtavi,    Vol.    2,. 
p.  139  ;  Fath-ul-Kadir,  Vol.  2,  p.  200. 

Baillie,  Bk.  3,  Chap.  3,  p.  237  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  3,  p.  87  ;  Zaichi-nil-Ambani,  Vol.  1,  p.  367;  Clavel, 
Vol.  1,  pp.  203,  205. 

A  Mahomedan  husband  can  confer  upon  his  wife  the  power 
of  pronouncing  repudiation  to  herself. — Ashmf  Alt  v.  Ashad  AU, 
16  W.  R.,  260  (1871);  Badarannissa  Bibi  v.  Ma/iattala,  1  B.  L.  R., 
442  (1871)  ;  Hamidoollah  v.  Faizunnissa,  I.  L.  R.,  8  Cal.,  327 
(1882)  ;  Nuruddin  v.  C/tenuri,  3  Cal.  L.  J.,  49  (1905). 

See  Mymounissa  v.  Mohabuth  Ally,  2  Hay,  404  (1863). 

Where  wife  Art.  261.     Where  a  husband  confers  upon  his  wife 

to  choose^'     the    power   of   choosing    between    the    maintenance    or 
between         dissolution  of  the  marriage,  she  must  come  to  a  decision 

IllHl  11  LtllHllL't?  ^ 

or  repudia-     at  the  same  meeting,  however  long  it  may  last,  at  which 

l/lOll, 

she  receives  the  power,  or  at  the  moment  she  is  informed 
of  it  if  she  was  absent. 

But,  if  before  disclosing  her  intention,  the  wife  leaves 
the  meeting,  or  busies  herself  with  another  matter,  she 
loses  the  right  of  disposing  of  her  person,  unless  the 
husband  has  given  her  the  power  to  make  known  her 
intention  whenever  she  pleases,  or  has  fixed  for  her  a 
period  in  which  to  decide. 

In  the  first  case,  she  can  decide  at  will  for  or  against 
repudiation,  in  the  second  case  she  loses  this  right  at  the 
expiry  of  the  fixed  period,  even  though  she  was  only 
informed  of  the  matter  after  expiry  of  such  period. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  p.  515  ;  Tahtavi,  VoL 
2,  pp.  139,  140. 

Baillie,  Bk.  3,  Chap.  3,  pp.  240,  252  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  3,  s.  1,  p.  87  ;  Zaidu-nil-Ambani,  Vol. 
1,  p.  368. 
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Art.  262.     Where  a    wife  on    whom    her   husband  Where  a 
has    conferred   a  discretionary  power,   decides  upon  the  vo~abl"re- 
dissolution    of   the  marriage,   and  at  the  same  meeting  operates" 
replies    that    she    wishes    for   a   repudiation,    a   single  | 

irrevocable  repudiation  operates,  even  though  the 
husband  should  have  wished  two  or  even  three. 

Notes. 

Tahtavi,  Vol.  2,  pp.    141,  144  ;   Fatawa-i-Alamgiri, 
Vol.  2,  p.  78. 

Hamilton's  Hedayah,  Vol.    1,    Bk.   4,   Chap.  3,  s.  1,  p.  88  ; 
,s.  2,  p.  89  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  370. 

Art.   263.     Where     a    husband   proposes   repudia-   Where  a 
tion  to    his    wife   by  pronouncing  the   express  formula  repudiation 
"  Repudiate  thyself",  and  she  there  and  then  repudiates  to      effect 
herself,  a  revocable  repudiation  takes  effect. 

Notes. 

Tahtavi,   Vol.   2,  p.   146  ;  Fatawa-i-Alamgiri,    Vol. 
2,  p.  86. 

Zaidu-nil-Ambani,  Vol.  1,  p.  371. 

Art.  264.     When   a    wife  goes  beyond  the  proposal  Where  the 

r.     i  T       i         i  -,  j.    , .  wife  exceeds 

ot    her    husband     and     pronounces     more    repudiations  her  autho- 
tlian   she   was  authorized  to  pronounce,   no   repudiation  "^{J^f 

whatever    takes    effect.     Thus,    if  only    permitted    one  repudia- 

.  .  turns. 

single  repudiation,   she  pronounces  a  triple  repudiation, 

no  repudiation  at  all  takes  place.  But  if  permitted 
three  repudiations,  and  she  pronounces  one  only,  that 
one  repudiation  shall  take  effect. 

Notes. 
Tahiavi,  Vol.  2,  p.  147. 

Hamilton's  Hedayah,  Vol.  1,  Bk.   4.    Chap.  3.   s.   3,  p.  92  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  371. 
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Where  the 
wife  does 
not  adhere 


rized. 


Art.  265.     When    a   wife  does  not   adhere  to    the 
form    of    repudiation    indicated   by    her    husband,     the 
to  the  form     repudiation  does  not  become  void,  but  is  confined    within 

of  repudia- 

tiopautho-  the  limits  of  the  husband  s  proposal.  Thus,  if  she  pro- 
nounces an  irrevocable  repudiation  when  only  authorized 
to  repudiate  herself  by  revocable  repudiation  or  vice 
versa,  the  repudiation  proposed  by  her  husband  is  to 
take  effect. 

Where  the  husband  gives  his  wife  liberty  to  sepa- 
rate herself  from  him  whenever  she  pleases,  any  modi- 
fication of  the  right  so  allowed  her,  renders  the  repudia- 
tion she  pronounces  void,  whether  the  modification 
relates  to  the  form  or  number  of  the  repudiations. 

Notes. 
Tahtavi,  Vol.  2,  pp.  147,  148. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,    Chap.  3,   s.   3,   j>.  92  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  373. 


.Repudiation 
during  ill- 
ness. 


SECTION    V. REPUDIATION    DURING    ILLNESS. 


(Arts.  266—272.) 


is    endangered 


Art.  266.  When  a  husband's  life 
through  illness,  even  though  he  be  not  confined  to  bed, 
and  he  is  prevented  from  attending  to  his  business  away 
from  home,  he  is  unable  to  repudiate  his  wife,  without 
being  suspected  of  a  design  to  defraud  her  of  her  share 
in  his  inheritance.  Nor  can  he  during  such  illness  dis- 
pose of  more  than  a  third  of  his  property  by  legacy  or 

gift.- 

Notes. 
Tahtavi,  Vol.  2,  pp.  165,  166. 

Baillie,  Bk.  3,  Chap.  5,  p.  277  ;  Hamilton's  Hedayah,  Vol.  1, 
p.  101  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  374. 


1  See  Art.  495. 
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On  the  repudiation  during  illness  Bachelor,  J.,  observed  as 
follows  : — 

"  The  fact  of  a  valid  divorce  being  thus  established, 
it  becomes  material  to  consider  whether  it  was  pronounced 
during  the  husband's  death-illness  or  not.  For  the  sake  of  brevity 
I  shall  use  the  word  '  sickness'  as  referring  only  to  death- 
sickness  and  the  word  '  health '  will  serve  to  denote  the 
absence  of  death-sickness,  this  usage  being  also  in  conformity 
with  the  language  of  the  books.  First,  then,  what  is  meant  in 
Mahomedan  law  by  this  sickness  or  marz-ul-maiit  ?  Baillie,  in 
discussing  the  subject  under  the  head  of  divorce,  says: — "it  is 
correct  to  say  that,  when  a  man  is  unable  to  go  out  of  his  home 
for  necessary  avocations,  he  is  sick,  whether  he  can  stand  up  in 
the  house  or  not  !  "  This  is  developed  in  later  passages,  but  since 
they  depend  upon  an  underlying  legal  principle,  I  must  pause  to 
explain  what  that  principle  is,  so  far  as  I  can  collect  it  from  the 
approved  authorities.  For  in  such  a  matter  as  this  it  appears 
to  me  that  my  only  course  is  to  abide  by  the  accepted  authorities, 
adhering  to  whatever  clear  principles  may  be  discernible.  In  this 
particular  instance  both  the  principle  and  the  reason  upon  which 
it  i<  grounded  seem  to  be  unmistakeable.  They  will  be  found 
generally  in  discussions  upon  the  opinions  of  Shafei,  the  Imam- 
ul-Motlebi,  of  whom  Hamilton  writes  that  "  His  decisions  in 
civil  and  criminal  jurisprudence  are  seldom  quoted  by  the  doctors 
of  Persia  or  India  but  with  a  view  to  be  refuted  or  rejected." 
(Hamilton,  Vol.  1,  p.  28,  Discourse).  The  references  are  all 
throughout  to  the  four  Volumes  (edition  of  1791.)  Shafei,  who 
maintains  what  may  be  called  the  common  law  position  in  these 
matters,  held  that  whether  a  man's  death  took  place  before  or  after 
the  expiration  of  the  Iddat,  his  divorced  wife  was  left  without  any 
right  of  inheritance,  because  the  conjugal  relation  was  cancelled 
by  the  supervening  divorce.  But  this  view  was  rejected  on  what 
approximates  to  the  equitable  principle  that  the  cause  of  the  wife's 
right  to  inherit  is  in  the  death-illness,  and  as  the  husband  designs  to 
defeat  it,  his  device  ought  to  return  to  himself  by  postponing  the 
effect  of  his  act  till  the  expiration  of  the  Iddat,  to  prevent  the 
injury  which  would  otherwise  fall  upon  her.  (Baillie,  page  278) 
So  repudiation  by  a  man  in  his  last  illness  is  always  referred  to  as 
repudiation  by  a  faar  or  evader,  and  the  principle  appears  to  be 
th^  perfectly  intelligible  doctrine  that  a  wife's  slowly  accrued 
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rights  shall  not  be  suddenly  defeated  by  the  caprice  of  the  husband 
while  labouring  under  such  mental  infirmity  as  usually  accom- 
panies the  approach  of  death.  These  observations  must  be  applied 
when  I  come  to  deal  with  the  question  of  the  effect  of  this  divorce 
upon  the  plaintiff's  rights.  But  I  am  obliged  to  notice  them 
here  since  they  are  germane  also  to  the  question  of  the  meaning  of 
death-illness.  Thus  we  read  Hamilton's  Hedaya,  Vol.  1,  page 
283  : — *'  If  a  husband,  being  in  a  besieged  town  or  in  an  army, 
repudiate  his  wife  by  three  divorces,  she  does  not  inherit  of  him, 
in  the  event  of  his  death,  although  that  should  happen  within  her 
Edit  :  but  if  a  man  engaged  in  fight,  or  a  criminal  carrying  (?  being 
carried)  to  execution,  were  in  such  situation  to  pronounce  three 
divorces  upon  his  wife,  she  inherits  where  he  dies  in  that  way, 
or  is  slain  :  for  it  is  a  rule  that  the  wife  of  a  faar  (or  evader) 
inherits  of  him,  upon  a  favourable  construction  of  the  law  ;  and 
his  evasion  cannot  be  established  but  where  her  right  is  inseparably 
connected  with  his  property,  which  is  not  the  case,  unless  he 
be  (at  the  time  of  pronouncing  divorce)  sick  of  a  dangerous 
illness  (appearing  from  his  being  confined  to  his  bed,  and  other 
symptoms)  or  in  such  other  situation  as  affords  room  to  apprehend 
his  death  :  but  it  is  not  established  where  he  pronounces  divorce 
in  a  situation  in  which  his  safety  is  more  probable  than  destruction" 
Baillie  (pages  280-tfl)  has  very  much  the  same  description. 
"  Evasion,"  he  says,  "  may  also  be  established  by  other  causes  which 
come  within  the  meaning  of  disease,  if  death  be  imminent  :  but  if 
the  chances  are  in  favour  of  escape,  the  person  is  to  be  accounted  as 
one  in  health.  So  that  one  is  not  an  evader  though  he  were 
surrounded  by  the  enemy,  or  in  the  line  of  battle,  or  in  a  place 
abounding  with  beasts  of  prey,  or  on  board  ship,  or  in  prison 
under  sentence  of  retaliation  or  stoning  ;  because  in  all  these 
cases  a  way  of  escape  may  be  found  by  some  means  or  other." 
1  pause  here  to  remark,  first,  that  these  are  strong  cases,  and 
secondly,  that  if  the  principle  is  to  be  applied  loyally,  it  must 
count  for  something  whether  the  divorcer  himself  is  conscious  of 
the  likelihood  of  death  or  is  not  so  conscious.  The  same  subject 
occurs  again  in  Baillie's  Chapter  on  Gifts,  where  1  see  no  reason 
to  suppose  that  the  death-illness  discussed  differs  from  the  death- 
illness  in  case  of  repudiation.  And  here  we  read  that  "  the 
most  valid  defination  of  death-illness  is,  that  it  is  one  which  it  is 
highly  probable  will  issue  fatally,  whether,  in  the  case  of  a  man, 
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it  disables  him  from  getting  npfor  necessary  avocations,  out  of  his 

house   or  not,  such  as,  for  instance when  he  is  a  merchant. 

from  going  to  his  shop."  This  appears  to  be  the  definition  in 
the  Fatawa-i-Alamgiri,  and  I  may  say  briefly  that  other  relevant 
authorities  appear  to  follow  the  same  lines.  It  would  follow 
that  what  is  meant  by  death-illness  in  Mahomedan  law  is  an  illness 
which  does  in  fact  cause  death,  which  disables  the  sufferer  at  the 
given  time  from  pursuing  his  ordinary  avocations,  and  which 
raises  in  his  mind  some  apprehension  of  the  probability  of  death. 
So  where  the  illness  is  of  long  duration,  but  there  is  no  immediate 
probability  or  apprehension  of  death,  it  is  laid  down  that  that  is 
not  a  death- illness  but  is  to  be  regarded  rather  as  an  indication 
merely  of  altered  constitution  or  physical  habit.  Indeed  upon 
examining  the  books  I  seem  to  find  that  the  only  certain  test  of 
death-illness  laid  down  is  that  a  man  shall  not  be  able  to  stand 
praying — no  doubt  rather  a  rough  test  adopted  in  days  when 
medical  diagnosis  was  itself  rough,  but  indicating  pretty  clearly 
the  rigorous  meaning  which  Mahomedan  jurist  attached  to  the 
phrase  marz-nl-maut. 

The  Hedaya  contains  what  is  called  a  rule  for  ascertaining  a 
death-illness,  and  this  will  be  found  in  Book  LII,  Chapter  2  of 
Hamilton,  Volume  4,  page  506.  Whatever  may  be  the  case  in 
the  original  Arabic,  it  must  be  confessed  that  in  the  translation 
the  passage  is  encumbered  with  much  confusion,  the  particular 
being  confounded  with  the  general,  and  the  sentence  being  further 
darkened  by  parentheses.  But,  so  far  as  any  plain  meaning  is  to 
be  wrung  from  the  words,  it  would  seem  that  the  test  is  "  imme- 
diate danger  of  death"  or  "  apprehension  of  death"  ;  and  this 
conforms  to  the  principle  which  has  already  been  deduced.  Again 
it  is  laid  down  by  Fatawa-i-Kazi  Khan  that  he  only  is  to  be  deemed 
sick  who  is.  bed-ridden  and  incapable  of  managing  his  affairs 
"  because  the  probability  from  his  condition  is  dissolution,"  so 
that  if  he  divorces  his  wife,  he  is  a  faar,  i.  e.,  a  runner  away,  an 
evader.  vi  But",  we  read,  "  a  person  who  is  decrepit  or  suffering 
from  paralysis,  whose  complaint  does  not  go  on  increasing  every 
day,  is  like  one  in  health.  So  also  one  who  is  wounded  or  is 
suffering  from  pain,  but  who  is  not  by  such  wound  or  pain  rendered 
bed-ridden,  is  like  one  in  health."  And  then  we  find  the  instances 
of  the  man  arrayed  in  rank  against  an  enemy  in  battle  or  im- 
prisoned under  sentence  of  death,  to  which  I  have  already  referred. 
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I  admit  that  this  question  is  not  to  be  deciiled  merely  upon 
medical  principles  as  now  ascertained  .among  western  peoples  : 
but  my  examination  of  the  authorities  leads  me  to  the  conclusion 
that  in  order  to  establish  marz-ul-maut  there  must  he  present  at 
least  these  conditions:  —  (a)  proximate  danger  of  death,  so  that 
there  is,  as  it  is  phrased,  a  preponderance  (ahaliba)  of  khaitf  or 
apprehension,  that  is,  that  at  the  given  time  death  must  be  more 
probable  than  life  : 

(7>)  There  must  be  some  degree  of  subjective  apprehension 
of  death  in  the  mind  of  the  sick  person  : 

(c)  There  must  be  some  external  indicia,  chief  among  which 
I  would  place  the  inability  to  attend  to  ordinary  avocations. 
These,  then,  are  the  incidents  of  death-illness  which,  as  it  seems 
to  me,  are  to  be  gathered  from  the  authorities  ;  and  that  they 
have  commended  themselves  also  to  our  British  Court  may,  I 
think,  be  seen  on  reference  to  Fatima  Bibee  v.  Ahmad  Baksli 
(I.  L.  R.,31  Gal.,  :U1>,  lHO;n,and  the  cases  there  cited."—  Saralai 
v.  Rabiabai,  1.  L.  R.,  30  Horn.,  537  (1905). 


Repudiation  Art.  ^67      When  a  man  exposes  himself  to  clanger, 

such  as  he  who  leaves  the  ranks  to  engage  in  single  com- 
bat, or  when  he  is  under  sentence  of  death  and  acting 
just  before  his  execution,  or  when  he  is  on  board  a  ship, 
tempest  tossed  and  exposed  to  imminent  peril,  he  is 
placed  on  the  same  footing  with  regard  to  repudiation 
as  those  who  are  sick 

Notes. 
Tahtavi,  Vol.  2,  pp.  165,    166. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,   Chap.   5,  p.  101  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  375. 

Kepudiatiou  Art.  268,     The  impotent   man,   the   man    suffering 

suffering"  from  pulmonary  phthisis,  and  the  paralytic  man,  all  whose 
infirmities  grow  worse  day  by  day,  are  legally  placed 
in  the  same  situation  as  those  who  are  sick.  But  should 
their  infirmities  become  chronic  and  remain  stationary 
for  a  whole  year,  without  undergoing  any  change  or 
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manifesting  graver  symptoms,  all  legal  contracts  which 
they  enter  into,  and  the  repudiations  which  they  make, 
are  as  valid  as  those  of  a  man  in  good  health. 

Notes. 

Tahtavi,  Vol.  2,   p.    165;   Fatawa-i-Alamgiri,   Vol. 
'2.  p.  123. 

Zaidu-nil-Amnani.  Vol.  1,  j».  376. 

Art.  269      When  a  husband   while    sufferino-   from   ^c^  of  an 

•  11  .,  .    .  irrevocable 

a  dangerous  illness,  or  while  in  a  critical  position,  volun-  repudiation 
tarily  pronounces  against  his  wife,  but  without  her  con-  band's  ill"8 
sent,  an  irrevocable  repudiation,  and  dies,  during  the 


wife's     Iddat,    consequent   upon    such   repudiation,   the  to  inheri- 

.  .    ,        .      „  tance  on 

wife  retains  her  right  to  inherit  from  him,  provided  that 
from  the  time  she  was  repudiated  until  the  moment  of 
her  husband's  death,  she  has  not  lost  the  qualifications 
necessary  for  such  inheritance. 

If  the  husband  recovers  from  the  illness  or  is  saved 
from  the  danger,  during  which  he  repudiated  his  wife, 
and  dies  subsequently  from  another  illness  or  from  some 
accident  before  the  expiry  of  his  wife's  Iddat,  she  is 
not  entitled  to  her  share  in  his  estate. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  564,  565,  566,  567. 

Baillie,  Bk.  3,  Chap.  5,  pp.  277,  278  :  Hamilton's  Hedayah, 
Vol.  1.  Bk.  4,  Chap.  5,  pp.99,  100  ;  Zaidu-nil-Ainbani,  Vol.  1, 
p.  377. 

Where  a  Mahomednn  husband  pronounced  repudiation  against 
his  wife,  and  subsequently  died  during  the  period  of  her  Iddat, 
Bachelor,  J.,  observed  :vs  follows  :  — 

"  The  result  of  the  inquiry  so  far  has  been  to  establish  that 
thi-  divorce  was  pronounced  by  the  husband  when  in  health.  And 
the  divorce  was  the  bain  talak  or  irrevocable  divorce.  Xo\v 
th^  question  is  whether,  an  irrevocable  divorce  having  been 


156  INSTITUTES    OF    MUSSALMAN    LAW. 

pronounced  in  health,  and  the  husband  dying  during  the  period  of 
the  discarded  wife's  Iddat,  she  has  any  claim  to  inherit.  There 
can,  I  think,  be  no  doubt,  and  I  understand,  that  Mr.  Lowndes 
does  not  dispute  that  if  the  divorce  had  been  pronounced  in 
death-illness,  the  wife's  claim  to  inherit  would  survive  through- 
out the  period  of  her  Iddat.  But  this  survival  is  based  upon  the 
theory  already  noticed  that  a  death-bed  divorce  is  to  be  regarded 
as  an  evasion.  Clearly  that  principle  fails  where  the  divorcing 
husband  is  in  health  and  is  under  no  greater  expectation  of  death 
than  is  normally  incident  to  humanity.  In  that  case,  then, 
what  reason  is  there  why  the  wife's  claim  should  subsist  through- 
out her  Jddat  even  though  she  has  been  irrevocably  divorced  ?  I 
can  see  none  on  the  principle  of  the  thing.  Indeed  the  principle 
appears  to  point  the  other  way.  For.  take  the  case  where  a  man 
in  perfectly  good  health  to-day  irrevocably  divorces  his  wife,  and 
is  killed  in  a  railway  accident  a  month  hence.  Why  should  she 
inherit  ?  There  has  been  no  attempt  at  evasion  ;  the  repudiation 
has  been  complete  and  definitive  ;  and  I  can  discern  no  reason 
why  the  husband's  estate  should  be  damnified  owing  to  an 
unforeseen  accident.  So  far  as  the  principle  is  a  guide,  it  seems 
clear  that  such  a  wife  would  have  no  claim  ;  and  the  plaintiff 
stands  legally  in  precisely  the  same  case." — Sarabai  v.  Rabialai, 
I.  L.  R.,  30  Bom.,  537  (1905). 

jn  Art.  270.     In  the  following  cases  a  wife  repudia- 

reh'udiatedfe  ^e(^  ^y  ^ier  nust>ancl  during  his  last  illness,  is  also  entitled 
during  her    to  inherit  from  him  provided  he   dies  during   the  period 

husband's 

last  illness,    or  her  Iddat :  - 

is  entitled  to  .  , 

her  share  in  1.      When    she    has     asked    her    sick    husband    to 

Lte<  repudiate  her  by  a  revocable  form,  and  he  has  repudiated 
her  by  an  irrevocable  form,  either  by  one  or  by  a  triple 
repudiation. 

2.  When  the  husband  and  wife  have  been  judicially 
separated  in  consequence  of  an  oath1  of  imprecation 

3.  When    the  husband   has  made  a  vow  of  con- 
tinence against    his  wife,   and  allowed  the    prescribed 
period  to  elapse  without  cohabiting  with  her. 

1  See  Art.  335. 
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Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  567. 

Baillie,   Bk.  3,    Ohap.  5,   pp.  277,  280  :  Zaidu-nil-Ainbani, 
Vol.  1.  p.  380. 

Art.  271.     In  the  following  cases  the  repudiated  Cases    in 

.  which  a  wife 

wife  has  no  right  to  her  husbands  succession  : —  is    not    en- 

titled to 
1.     When   the    husband    has    been    compelled    to  inherit 

repudiate  his  wife  under  threat  of  death. 

•1.     When  the    wife    has    voluntarily   asked    to    be 
repudiated  irrevocably. 

3.  When   the  husband,    while  in  good  health,  has 
made  a  vow  of  continence  against  his  wife,   and,   while 
in   a   state   of  illness,   has  allowed   to  elapse  the  period 
after  which  the  repudiation  becomes  irrevocable. 

4.  When  of  her  own  free  will,   the  wife  has  asked 
for  a  Kit  i. da  repudiation    or    chosen    to   have    the  mar- 
riage dissolved  at   puberty,   or  has  obtained  a  decree  of 
separation  on  the  ground  of  the  husband's  impotency.1 

5.  When  the  wife  at  the  time  of  repudiation  was 
a   Christian   or   Jewess,  even    though   she   becomes    a 
Muslim  before  her  husband's  death,  or  when  a  Muslim 
wife  abjures  the  faith  at  the  time  of  repudiation.     In  the 
last  case  her  return  to  Islam  before  her  husband's  death, 
would  not    reinstate  her  in   her   rights  to  his  succession. 

6.  When  the  wife  has  been  repudiated  irrevocably 
either   during   her  husband's   imprisonment,  even  for  a 
crime     punishable    with   death,   or    while  he    was  con- 
fined  in   a  besieged    fort,   or  in  the     fighting    line,    or 
on    board  a  vessel   before   danger  became  imminent,  or 
during  an  epidemic,  or  while  he   was  suffering  from  an 
illness  which  did  not  prevent  him  from  attending  to  his 
business  out  of  doors. 

1  See  Art.  298. 
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Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  566,  567,  568. 

Baillie,  Bk.  3,  Chap.  5,  pp.  278—281  ;  Hamilton's  Hedavah, 
Vol.  1,  Bk.  4,  Chap.  5,  pp.  100,  103  ;  Z«iidu-nil-Ambani,  Vol.  1, 
p.  381  ;  Clavel,  Vol.  1,  p.  210. 

Where  hus-  Art.  272-     Where    a   wife,    while  suffering  from  an 

titled  to  his"  ilmess  that  renders  her  unable  to  perform  the  household 
share  in  duties,  brings  about  the  dissolution  of  her  marriage 

wife's  estate 

when  she  through  the  exercise  of  her  right  of  option  at  puberty, 
about  the  and  where  she  dies  during  her  Iddat,  her  husband  is 
of8ntUrriage.  entitled  to  his  share  in  her  estate. 

Notes. 
Tahtavi,  Vol.  2,  p.  169. 

Baillie,  Bk.  3,  Chap.  5,  p.  280  ;  Zaidu-nil  Ambani,  Vol.  1, 
p.  385. 


CHAPTER  II. 

REPUDIATION  BY  MUTUAL  CONSENT  OF  HUSBAND  AND  WIFE  IS 
KHULA  FORM. 

(Arts.  278—297.) 

Dissolution  Art.  273.      When  after  a    valid    marriage,    the  hus- 

bf  ^"dm6    band  and  wife  disagree  and  fear  that  they  will    not   pro- 
tion  and  by    perlv  fulfil  those   duties    which   spring   from    marriage 

Khula  form.    J  .         r_ 

they  can  separate  by  repudiation  ( falak)  as  well    as    by 
repudiation  in  Khula  form. 

Notes. 

Hedaya,  Vol.  2,    p.    384  ;  Radd-ul-Muhtar,   Vol.  2, 
pp.  450,  604. 

Baillie,  Bk.  3,  Chap.  8,  p.  304;  Hamilton's  Hedayab,  Vol.  1, 
Bk.  4,  Chap.  8,  p.  112  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  386. 

Khula  is  a  species  of  repudiation  for  a  consideration  when  tbe 
spouses  do  not  conform  to  the  conditions  of  marriage.  It  is 
legal  in  the  sense  of  emancipation.  It  takes  place  by  mutual 
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consent  on  a  consideration  paid  ;  but  is  not  obligatory.  The 
Court  cannot,  on  demand  of  the  wife,  against  the  assent  of  the 
husband,  award  separation  on  account  of  dissension.  The  law 
has  fixed  no  specific  sum  as  the  price  of  emancipation.  It  depends 
on  mutual  assent  ;  but  to  exact  more  than  dower,  in  case  of 
aversion  on  the  part  of  the  wife,  is  condemned. — M.  Abdul 
Wahal  v.  Hinyn,  5  Sel.  Rep.,  S.  D.  A.,  238  (1832). 

A  repudiation  by  Khula  is  a  repudiation  with  consent,  and 
at  the  instance  of  the  wife,  in  which  she  gives  or  agrees  to  give 
a  consideration  to  the  husband  for  her  release  from  the  marriage 
tie.  In  such  a  case  the  terms  of  the  bargain  are  matter  of 
arrangement  between  the  husband  and  wife,  and  the  wife  may. 
as  the  consideration,  release  her  dain  mahr  and  other  rights,  or 
make  any  other  agreement  for  the  benefit  of  the  husband — Buzid- 
id-Raheemv.  Luteefutoon-nissa,  8  M.  I.  A.,  379  (1861). 

According  to  Mahomedan  law  a  Klmla  is  valid  even  though 
it  may  be  granted  under  compulsion.  The  conditions,  however, 
which  nullify  a  Khula  are  those  which  are  repugnant  to  the 
nature  of  the  contract.—  Vadake  Vitil  Ismal  v.  Beyakutti  Umah, 
I.  L.  R.,  a  Mad.,  347  (1881). 

Art.  274.     In  order  that  a  Khula  repudiation  may  be  Conditions 
\7alid,  the  husband  must  have  reached  his  majority  and  a  Khula 
be  in  full  possession    of  his   mental    faculties,    and    such 
repudiation  must  be  pronounced  during  the   subsistence 
of  the  marriage  or  during  the  wife's  Iddat.1 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  605. 
Zaidu-nil-Ambaui,  Vol,  1,  p.  387. 
Art,  275.     A  Khula   repudiation    can   validly  take  where 

Khula  re- 
place before    or    after    consummation    of  the    marriage,   repudiation 

and  without  payment  of  compensation  by  the  wife.  effected.^ 

Notes. 

Bahrr-ul-Rayek,  Vol.    4,    p.   78  ;  Radd-ul-Muhtar, 
Vol.  2,  p.  604. 

Zaidu-nil-Ambani,  Vol.  1,  p.  388. 
1  See  Art.  310. 
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Husband  Art.  276.     The  husband  can  legally   repudiate   his 

wife  m  Khula  form  by  paying  compensation  of  a  greater 
amount  than  that  which  he  paid  as  dower. 

an  n  'Hut  than 

dower.  Notes. 

Hidaya,  Vol.  2,  p.   385. 
Olavel,  Vol.  1,  p.  220. 
See  Sale's  Koran,  Chap.  II,  p.  27. 


Fit  subject  A  t    277      Au    things   capable  of  being  settled  as- 

for  compen- 

sation. dower  can  be  offered  as  compensation  for  a    Khula    repu- 

diation. 

Notes. 
Hedaya,  Vol.  2,  p.  385. 

Baillie,  Bk.    3,   Chap.   8,  p.  310  ;  Zaidu-nil-Ambani,  Vol.  1, 
pp.  217,  219. 

Where  Art.  278.     A  Khula  repudiation    with   or   without 

compensation  is  equivalent  to  an  irrevocable  repudiation, 


equivalent  to  according  to  the  intention  that  the  husband  attaches   to 

irrevocable 

repudiation,    it.     It  can  be  validly   pronounced   by  the  husband  with- 
out the  necessity  of  a  judicial  decree. 

Notes. 

Tahtavi,    Vol.  2,  p.  187  ;  Fatawa-i-Alamgiri,    Vol. 
2,  p.  137. 

Baillie,  Bk.  3,  Chap.  8,  p.  303  ;  Hamilton's,  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  8,  p.  112  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  392. 

Art*  279     When  li  is  the  husband  who  first  proposes 


Khula  re-      a  Khula   repudiation  in  consideration  of  compensation 

pudiation  x 

emanates       to  be  paid  by  the    wife,  the    validity  of  the   repudiation 

husband.       and   the  right  to  enforce  the  payment  of  the  compensa- 

tion,  depend  upon  the   wife's  consent  being  voluntary, 

and  upon  her  being  fully   aware   of  the  nature    of  the 

transaction. 
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Once  the  proposal  is  made,  it  cannot  be  retracted 
by  the  husband  until  the  wife  has  declared  her  intention, 
which  must  not  be  deferred  beyond  the  meeting  at 
which  she  is  informed  of  the  proposal. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  604,  605,  606  ; 
Tahtavi,  Vol.  2,  pp.  186,  187. 

Baillie,  Bk.  3,  Chap.  8,  p.  304  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  8,  pp.  112,  113  ;  Zaidu-nil-Ambani,  Vol.  1,  p. 
MX  ;  Clavel,  Vol.  1,  pp.  112,  113. 

Art.  280.     When  it  is  the  wife  who  first  proposes  a  Where  it 
Khula  repudiation  to  the  husband  offering  him  compen-   from  the 
sation  for  her    release,    she    can    retract    before    her       e* 
husband   has   declared  his   acceptance,    which    must  be 
expressed  at  the  same  meeting.     Any  acceptance   made 
by  the  husband  subsequently  would  not  be  valid. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  606. 

Baillie,  Bk.  3,  Chap.  8,  p.  314  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  393  ;  Clavel,  Vol.  1,  p.  222. 

Art.    281.     Where  a  husband  repudiates  his  wife  Effects  of 
in     Khula     form,     conditionally     upon  her     voluntarily  repudiation 
agreeing   to    pay  a  specified   amount   of   compensation  Wlth  c?m~ 

pensation. 

other  than  the  dower,  she  is  bound  to  fulfil  her  under- 
taking. Khula  repudiation  thus  pronounced  cancels 
all  debts  between  husband  and  wife  arising  from  the 
dissolved  marriage,  and  when  Khula  repudiation  occurs 
before  the  marriage  has  been  consummated,  the  wife 
loses  all  right  to  any  balance  of  dower  or  to  any  arrears 
of  maintenance,  clothing,  or  Mutah.1 

1  See  Art.  90, 
AK,  IML  11 
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On  the  other  hand,  if  the  husband  has  made 
advances  for  his  wife's  maintenance,  he  is  not  entitled 
to  recover  the  amount  advanced  for  the  period  still  to 
run,  nor  to  claim  any  part  of  the  dower  already  paid. 


Notes. 


Bahrr-ul-Rayek,  Vol.  4,  pp.    94,   96,    97  ;   Tahtavi, 
Vol.  2,  p.  191. 

Baillie,    Bk.  3,  Chap.  8,  p.  304  ;  Zaidu-ml-Ambani,  Vol.  1,  p. 


397. 


Where  there  Art.  282.     Where    a   husband     pronounces    Khula 

is  no  com-  ...,,., 

pensation.      repudiation  against  his  wife  without  any  compensation, 

the  respective  claims  of  husband  and  wife  are  not  cancel- 
led, and  they  can  sue  each  other  for  the  payment  of  any 
debts  which  may  be  due. 

Notes. 
Bahrr-ul-Rayek,  Vol.  4,  p.  96. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  8,  p.  113  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  400  ;  Clave],  Vol.  1,  p.  214. 


Where  the 

dower  is 

compensa- 


Art.  283.  Where  a  wife  has  received  her  full 
dower  and  consents  to  her  husband  repudiating  her  con- 
ditionally  upon  her  surrendering  the  dower,  she  is  bound 
to  return  it.  If  she  has  not  received  the  dower  the  hus- 
band is  released  from  its  payment,  whether  the  repu- 
diation takes  place  before  or  after  the  consummation  of 
the  marriage. 

When  the  full  dower  has  been  paid  and  the  husband 
consents  to  repudiate  his  wife  on  the  understanding 
that  she  returns  a  portion  of  the  dower,  she  will  only 
return  such  portion  if  the  marriage  has  been  consum- 
mated, and  the  half  of  such  portion  if  the  marriage  has 
not  been  consummated. 
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If  the  dower  has  not  been  delivered  to   her,   the 
husband  in  both  cases  is  completely  released. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  138. 

Baillie,  Bk.  3,  Chap.  8,  p.  309  ;  Zaidu-nil-Ambani,    Vol.    1, 
p.  400. 

Art-  284.     Unless  there  is  an  agreement  to  the  con-  Where  hus- 
trary,  the  husband  at  the  time  of  Khula    repudiation    is  released 

f  V»  * 

not  released  from  the  duty  of  providing  his  wife  with  SSli^to 
maintenance  and    lodging    during    the    period    of   her  Pa?  mam' 

tenance. 

Iddat.1 

Notes. 
Bahrr-ul-Rayek,  Vol.   4,  p.  97. 

Zaidu-nil-Amoaui,  Vol.  1,  p.  403. 

Art.  285.     Where  the  articles  constituting  the  com-  Where  com- 
pensation made  by  the  wife,    perish    before  delivery,    or 
where  the  husband  is  ousted  of  them,  the  wife,  if  possible, 
is  bound  to  substitute  articles  of  the  same  nature,  or   to 
pay  their  value. 

Notes. 

Radd-ul-Muhtar,  Vol.    2,  p.  609. 
Zaida-nil-Ambani,  Vol.  1,  p.  440  ;  Olavel,  Vol.  1,  p.  216. 

Art.  286.     Where  a  husband  consents  to  repudiate   Where  wife 

.  .  .  undertakes 

his   wife  in  Khula,  form  in  consideration  of  her  under-  at  her  own 


taking   to   nurse  their    child   during   its    two  years    of 
suckling,  or  to  keep  and  maintain  the  child  for  a  fixed  ^)[jtain  a 
period  at  her    own    expense,   after  having    weaned  it, 
she  is  bound  to  carry  out  such  undertaking. 

If  before  the  expiry  of  the  suckling  period  or  the 
time  agreed  upon  for  keeping  the  child,  the  husband  takes 


See  Art.   310 
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back  his  wife  by  a  fresh  marriage  contract,  or  if  she  runs 
away  leaving  behind  the  child,  or  if  she  dies,  or  if  the  child 
dies,  the  husband  can  claim  the  cost  of  the  child's  suckling 
and  its  maintenance  for  the  unexpired  period,  unless  at  the 
time  ofKhula  repudiation,  it  was  agreed  that  the  husband 
should  have  no  claim  against  the  wife,  in  case  of  her  or  the 
child's  decease,  before  the  expiry  of  the  period  agreed  upon. 

The  same  rule  applies  when,  the  wife  has  undertaken 
to  suckle  1  or  maintain  a  child  with  which  she  believes 
herself  pregnant,  or  bears  a  child  which  dies  before  expiry 
of  the  fixed  period. 

Notes. 

Tahtavi,  Vol.  2,  p.  192  ;  Kadd-ul-Muhtar,  Vol.  2, 
pp.  615,  616. 

Baillie,  Bk.   3,  Chap.    8,   pp.    307,  308  ;  Zaidu-nil-Ambani, 
Vol.   1,    p.   404;    Clave],    Vol.    1,    p.    219. 

See   Sale's  Koran,  Chap.  II,  pp.  27,28. 

Where  wife  Art.  287.     Where  a  wrife  obtains  a  Kliula   repudi- 

to  maintain  ation,  on  the  undertaking  to  keep  her  children  born  of  the 

until  they6"  dissolved  marriage  until  they  are  of  age,  she  can  keep 

are  of  age.  tke  daughter  until  that  age  but  not  the  son. 

If  she  marries  a  second  time,  her  former  husband 
can  withdraw  his  children  from  her  keeping,  in  spite  of 
an  agreement  made  to  the  contrary,  and  can  claim  the 
necessary  cost  of  their  keep  for  the  unexpired  period. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  616. 

Zaidu-ni]-Amb;ini,  Vol.  1,  p.  406. 

Eights  of  Art.  288.     The   husband's   stipulation   to  keep  his 

and  wtfe  as     children    with  him   during   the   period   of  Hazanah2  is 
of  Theh^       void'  in  sPite  of  K^ln  repudiation  being  valid,  and  the 


children.  •  See  Art.  371.  *  Or  Custody  of  the  Child,  -see  Art.  380. 
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mother  during  the  full  period  of  Hazanah  is  not  to  be 
interfered  with  in  the  exercise  of  her  rights  as  a  mother, 
unless  six-  forfeits  such  rights,  in  which  case  the  father 
must  j>ay  the  expenses  of  Hazaiiak  and  maintenance, 
if  the  child  is  destitute  of  means. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  727,  728  ;  Tahtavi, 
Vol.  2,  p.  244  ;  Fatawa-i-Kazi  Khan,  Vol.  2,  p.  257  ; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  165. 

Zaidu-nil-Ambani,  Vol.  1,  p.  406. 

Art    289      Where    a    wife    owes    a   debt   to   her   where 
husband,  the  latter  cannot  appropriate  such  debt  towards 


the  amount  he  owes  for  the  child's  maintenance.  furnish 

child's 

Thus  where  a  wife  has  asked  for  or  accepted  a  Khula 
repudiation,  on  condition  that  she  suckles  or  maintains 
her  child  by  the  husband  who  is  repudiating  her,  and 
then  finds  herself  destitute,  she  can  have  recourse  to 
the  husband,  who  in  spite  of  her  undertaking  can  be 
compelled  to  provide  for  the  child's  maintenance.  He 
can,  however,  recover  the  sums  thus  advanced  if  the 
wife's  position  improves. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  616,  617. 

Zaidu-nil-Ambani,  Vol.  1,  p.  406. 

Art.  290.     A  father  can  obtain  a  Khula  repudia-   Kh-vJM  repu- 
tion  of  his  minor  daughter  from  her  husband.  respect  of 

If  he  obtains  the  repudiation  in  consideration  of 
compensation  payable  by  the  minor  herself  to  her 
husband,  or  in  consideration  of  her  returning  her  dower, 
the  repudiation  takes  effect,  but  the  payment  of  the 
compensation  or  the  return  of  the  dower  are  binding 
neither  on  the  wife  nor  on  the  father. 
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•Where 
husband 
offers  Khula 
repudiation 
to  his  minor 
wife  condi- 
tionally 
upon  her 
providing 
compensa- 
tion. 


But  if  the  father  obtains  a  Khula  repudiation  in 
consideration  of  his  personalty  undertaking  to  return 
the  dower,  or  of  paying  compensation,  the  repudiation 
takes  effect,  and  the  father  is  liable  for  the  amount  of 
such  compensation,  or  if  the  repudiation  is  made  in 
consideration  of  dower,  the  wife  is  entitled  to  claim 
it  from  her  husband,  who  may  sue  the  father  for  its 
recovery. 

Notes. 
Kadd-ul-Muhtar,  Vol.  2,  pp.  616,  617. 

Baillie  Bk.  3,  Chap.  8  p.  3iy  ;  Hamilton's  Hednvah, 
Vol.  1,  Bk.  1,  Chap.  8,  p.  116  ;  Zaidn-nil-Ambani.  Vol.  1. 
p.  409  ;  Clavel,  Vol.  1,  pp.  223,  226,  364. 

Art.  291.  Where  a  husband  makes  a  direct  offer 
of  Khula  repudiation  to  his  minor  wife,  making  it  a  con- 
dition that  she  pays  him  some  specified  compensation, 
the  repudiation  will  take  effect,  provided  she  consents  and 
has  attained  the  age1  of  reason  and  is  able  to  understand 
the  nature  of  the  repudiation,  but  the  payment  of  tin* 
compensation  is~  not  binding  on  the  wife,  and  her  right  to 
the  dower  still  remains  intact. 

Where  a  wife,  having  reached  the  age  of  reason, 
agrees  to  be  repudiated  by  her  husband  in  consideration 
of  compensation,  such  repudiation  operates  as  a  simple 
revocable  repudiation,  and  she  preserves  all  her  right 
to  the  dower. 

Notes. 

Tahtavi,  Vol.  2,  p.  193  ;  Kadd-ul-Muhtar,  Vol.  2, 
pp.  616,  617,  618. 

Zaidu-nil-Ambani,  Vol.  1,  p.  411. 


See  Art.  565. 
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Art-    292-     In    no    case  can    a  father   consent    to  Father  has 
Kit  ula  repudiation  in  the  name  of  his  minor  son,  nor  can  accept^ 
the    father's    ratification     render    valid    a     repudiation.  Kh*la 

repudiation 

pronounced  by  the  minor  son  himself.  on  behalf  of 

his  minor 
son. 
Notes. 

Radd-ul-Muhtar.    Vol.  2,  p.  617. 

Baillie,  Bk.  3,  Chap.  8,  p.  319  ;  Zaidn-nil-Ambani,  Vol.  1, 
p.  412. 

Art.    293.     A  Khula  repudiation  by  an  adult  wife,   Khula 
who  is  legally  incompetent,  is  valid,  but  payment  of  any  by  wife 
compensation  that  she  agrees  to  pay  is  not  binding  upon  competent 
her. 

Where  a  husband,  in  consideration  of  compensation, 
repudiates  his  wife  .who  is  legally  incompetent,1  such 
repudiation  will  effect  a  simple  revocable  repudiation. 

Notes. 

Tahtavi,  Vol.  2,  p.  193  ;  Radd-ul-Muhtar,  Vol.  2, 
1>.  H17. 

/uidu-nil-Ambani,  Vol.  1,  p.  412  :  Olavel,  Vol.  I,  pp.  223, 
226.  364. 

Art.   294.      A.  wife  in   her   last  illness  can   validly  Effects  of 
otter  a   Khula  repudiation   with   compensation.     If  she  repudiation 


during  the   period   of  her   Iddat,    her   husband   is 
entitled    to    whichever    be    the    smallest   of  the    three  last  illness, 
following  amounts,  viz.  : — the  share  of  her  estate  devolv- 
ing upon  him,  or   the    amount   of  compensation   agreed 
upon,  or  the  third  part  of  the  deceased's  estate.  l 

If  she  dies  after  the  expiry  of  Iddat,  her  husband 
shall  get  whichever  is  smaller  in  amount,  the  compensa- 
tion, or  the  third  of  the  deseased's  estate. 

1  See  Art.  553. 
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If  she  recovers  from  her  illness,  her  husband  is 
entitled  to  the  whole  of  the  amount  of  compensation 
agreed  upon. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  619. 

Baillie,  Bk.   3,   Chap.  8,   p.  320  :  Zaidu-nil-Arabani,    Vol.  1, 
p.  413. 

Liability  of  Art.   295.     Where  an  agent  is    authorized    by    a 

agent  for  .„  _,7  . 

compensa-      wire    to    consent  to    a   Kriulo    repudiation,    he    is    not 


re- 


directly  responsible  to  her  husband  for  the  compensation 
pudiation.      which  she  agrees  to  pay,  unless  he  personally   under- 
takes to  pay  the  amount,  or  becomes  surety  on  the  wife's 
behalf. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.   617;  Tahtavi,  Vol.  2, 
p.  193. 

Zaidu-nil-Amhani,  Vol.  1,  p.  415. 

When  com-  Art.   296.     Compensation  can  be  paid  at  the  time 

IB  payable      °f   Khula    repudiation,    or  can  be    made  payable  at  a 
more  or  less  distant  date. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  142. 

Zaidu-nil-Ambani,  Vol.  1,  p.  415. 


Compensa-  Art.  297.     When  the  marriage  is  void,  the  husband 

tion  yhere     jg  bound  to  return  any  sum  received  by  him  by  way  of 

marriage  is  J  ^  J  J         J 

compensation  for  repudiating  his  wife  in  Khula  form.1 


Notes. 

Radd-ul-Muhtar,  Vol.  2.  p.  604. 
Zaidu-nil-Ambani,  Vol.   1,  p.  216. 

1  See  Art.  227. 


CHAPTER  III. 

SEPARATION  ON  ACCOUNT  OF  THE  HUSBAND'S  IM POTENCY. 

(Arts.  298—302.) 

Art,  298.  Where  a  wife  discovers  that  her  hus- 
band  is  impotent  and  not  in  a  condition  to  fulfil  the  duty  to  demand 

separation 

of    marriage,    she    has    the    right  to   demand   before    a  for  imp<>- 
Judge   a   tnfrik  or  formal    separation,  provided  that  at 
the  time  of  marriage  contract,  she  was  ignorant    of  her 
husband's  condition. 

However  long  her  silence,  after  she  has  discovered 
her  husband  to  be  impotent,  the  wife  does  not  forfeit 
this  right,  either  before  or  after  her  recourse  to  law. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  pp.  643,  646,  647;  Fatavva- 
i-Kazi  Khan,  Vol.  1,  p.  186. 

Baillie,  Bk.  3,  Chap.   11,    pp.   347,   348;    Zaidu-nil-Ainhani, 
Vol.  1,  p.  416. 

See  A   (the  wife)  v.  B  (the  husband),  I.  L.  R.,  21  Bom.,  77 
(1896). 

Art.  299.     When  a  wife  brings  an  action  against  where  the 

judge  is  to 

her  husband  alleging  him  to  be  impotent,  and  demanding  grant  post- 
a  separation,  the  judge,  if  the  husband  admits  the 
impotency,  must  grant  him  a  postponement  of  the 
separation  for  one  full  lunar  year.  This  postpone- 
ment includes  the  month  of  Ramazan,1  the  menstrual 
periods  of  the  wife,  and  the  time  during  which  the 
husband  is  absent  on  a  pilgrimage  or  any  other 
journey  ;  but  it  is  not  to  include  the  period  of  the 

'  The  ninth  month  of  the  Mahomed  an  year  which  is  observed  as  a  strict  fast 
from  dawn  to  sunset  of  each  day  in  the  month— Hughes  Dictionary  of  Islam. 
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illness  of   either    party     when     such    illness    prevents 
cohabitation. 

The  year  is  to  commence  from  the  date  of  the 
wife's  action,  but  should  her  husband  be  ill,  or  a  minor, 
or  in  Ihram,1  the  year  is  to  commence  from  his  recovery 
from  illness,  from  his  coming  of  age,  or  from  the  time 
he  lays  aside  the  pilgrim's  dress. 

Notes 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  155,  156,  157  ;  Radd- 
ul-Muhtar,  Vol.  2,  pp.  645,  646. 

Baillie,  Bk.  3,  Chap.  11,  pp.  345,  346  ;  Hamilton's  Hedayab, 
Vol.  1,  Bk.  4,  Chap.  11,  pp.  126-128  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  417. 

Where  the  Art.  300.     If,  at  the  end  of  the  year,  the  wife  still 

pronounce  complains  of  the  lack  of  cohabitation  on  the  part  of  the 
husband,  and  insists  on  separation,  the  judge  shall  call 
upon  the  husband  to  repudiate  her.  In  case  of  his 
refusal,  the  judge  shall  pronounce  a  separation,  which 
operates  as  a  valid  repudiation. 

Notes. 

Tahtavi,  Vol.  2,  p.  212  ;  Radd-ul-Muhtar,  Vol.  2,  pp. 
643,  644. 

Baillie,  Bk.  3,  Chap.  11,  p.  348  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  419  ;  Olavel,  Vol.  1,  p.  126. 


Where  the 
husband 
denies,  the 
wife's  alle- 
gation of 
impotency. 


Art.  301.  If  the  husband  before  or  after  the  judi- 
cial postponement  has  been  granted  denies  the  truth 
of  the  allegation  of  the  wife,  the  judge  shall  appoint  two 
trustworthy  matrons  to  examine  her. 

If  the  matrons  state  that  she  is  not  a  virgin,  the 
husband's  sworn  declaration  shall  be  accepted.  This  holds 
good  whether  the  wife,  before  he  married  her,  was  virgin 


1  The  pilgrim's  dress  or  mantle. 
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or  not,  and  even   where  she  maintains  that  her  virginity 
was  lost  through  an  accident. 

If  the  husband  takes  the  oath,  the  wife  cannot 
proceed  further  against  him.  If  he  refuses  the  oath, 
or  if  the  matrons  declare  that  the  wife  is  still  a 
virgin,  the  judge,  where  the  husband  has  denied  the 
allegation  before  postponement  was  granted,  shall  grant 
the  postponement  referred  to  in  the  previous  Article. 
\Vhere  he  admits  the  allegation,  the  wife,  at  the  same 
sitting,  can  declare  her  option,  either  of  upholding  the 
marriage,  or  of  having  it  dissolved.  If  she  chooses 
separation,  the  judge  shall  pronounce  it  immediately. 

Should  she  change  her  mind  and  elect  to  remain 
with  her  husband,  or  leave  the  court  during  the  hearing 
of  the  case  her  right  of  option  ceases,  and  she  can  no 
complain  against  her  husband's  impotency. 


Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  647,  648. 

Baillie,  Bk.  3,  Chap.  11,  p.  347  ;  Hamilton's  Hedayah,  Vol.  I, 
Bk.  4.  Chap.  11,  p.  127  :  Zaidn-nil-Ambani,  Vol.  1,  p.  420  ; 
riav*»l.  Vol.  1,  p.  r>'>. 

Art.  302.  Separation  on  account  of  im  potency, 
creates  no  prohibition  of  marriage,  and  the  parties  can  for  impo 

•  i       •  c          tency. 

marry  again  under  a  new  contract  either  during  or  after 
the  period  of  Iddat.1 

Should  either  the  husband  or  wife  die  during  the 
period  of  Iddat,  the  survivor  cannot  inherit  from  the 
deceased. 

Notes. 

Tahtavi,  Vol.  2,  pp.  212,  213  ;  Fatawa-i-Alamgiri, 
Vol.  2,  pp.  123,  124,  128. 

Zaida-nil-Ambani.  Vol.  1,  p.  421. 

•  See  Art.  310. 


CHAPTER  LV. 

SEPARATION  OX  ACCOUNT  OF  APOSTA  Y. 
(Arts.  303—  309 .) 

Separation  Art.  303.      If    either   the    husband     or     the     wife 

h^bandorr    should    apostatize,  both    of   them  being   Muslims,     the 
wife  apos-      marriage  is  immediately  dissolved   and   separation   must 

take   place.     In  this   case  there  is  no  need  for  a  judicial 

decree. 

Notes 

Tahtavi,  Vol.  2,  p.  84. 

Baillie,  Bk.  1,  Chap.  10.  p.  182  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  5,  p.  (56  ;  Zaidu-nil-Ambani,  Vol.  1,  j>.  421  ;  Clave], 
Vol.  1,  pp.  Do,  247. 


Legal  effects  Art.  304.     Separation  for  apostasy   only  creates   a 

of  such          provisional  prohibition,  which  ceases  with  the  cause  that 

separation.       r 

produces  it. 

If  the  apostate  returns  to  Islam,  he  can  valiclly 
renew  the  marriage  tie  with  the  wife,  without  being 
compelled  to  renew  the  marriage  contract.  If  it  is  the 
wife  who  becomes  an  apostate,  she  shall  return  to  the 
faith  and  renew  the  marriage  receiving  a  small  dower. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  425  ;  Tahtavi,  Vol.  2, 
p.  84. 

Zaidu-nil-Ambani,  Vol.  1,  p.  423  ;  Clavel,  Vol.  1,  pp.  248,  249. 

Where  Art.  305.     If    both  husband  and  wife  abjure  the 

isbandand  ^uv.   of   Islam  at  the  same  time,  or  do  so  successively, 


osta 
tize  at    the  without  it  being  possible  to  determine  which  of  them 

•* 

abandoned  the   religion    first,  and   should  they  in  like 


1  1  m  *•* 
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manner  return  to  Islam,  the  marriage  remains  un- 
dissolved.  It  is  only  dissolved  when  one  returns  to 
Islam  before  the  other. 

Notes. 
Tahtavi,  Vol.  2,  p.  85. 

Baillie,  Bk.  1,  Chap.  10,  p.  1*2;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  5,  p.  66  ;  Zaidu-nil-Ambani,  Vol.  1,  p.  424  ;  Clavel, 
Vol.  1.  p.  249. 

Art.  306.      If    apostasy    takes    place     after     con-  Where 
summation  of  marriage,  the  wife  is  entitled  to   the   full  takes  place 
dower,   whether    it    is    the    husband    or    the    wife   who  ^mmation 
becomes  an  apostate.  of  marriage. 

Notes 
Radd-ul-Muhtar,  Vol.  2,  p.  425. 

Baillie,  Bk.  1,  Chap.  10,  p.  182  ;  ^aidu-nil-Ambani,  Vol.  1, 
p.  424. 

Art.  307.     When  apostasy  precedes  the  consumma-  Where  it 
tion  of  the  marriage,  and  it  is  the  husband  who  becomes  consumma- 
an  apostate,  the  wife  is   entitled  to  half  the  stipulated  tum- 
dower,  or  to  Mutah1  if  no  dower  was  stipulated,   and  to 
maintenance  for  the  period  of  Iddat." 

If  it  is  the  wife  who  becomes  an  apostate,  she  is 
entitled  neither  to  half  the  dower,  nor  to  Mutah. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  425. 

Baillie,  Bk.  1,  Chap.  10,  pp.  182,  183  ;  Zaidu-uil-Ainbani, 
Vol.  1,  p.  424. 

Art   308.     If    the   husband    abjures     Islam,    and  Wife's  right 

to  inherit 

dies  before  the  expiry  of  the  period  of  Jddat2  incumbent  from  her  de- 

ceased     hus- 

.  „  band  who 

'  See  Art"  *>-  See  Art"  310'  apostatized. 
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Husband's 
right     to 
inherit  from 
his  wife  who 
apostatizes 
in  her  last 
illness. 


on  his  wife,  she  is  entitled  to  claim  the  share  of  his 
estate  devolving  upon  her,  whether  his  apostasy  took 
place  during  his  last  illness  or  while  he  was  in  good 
health. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  425. 
Zaidu-nil-Ambani,  Vol.  1,  p.  425. 

Art.  309.  If  the  wife  abandons  Islam  during  her 
illness  and  dies  before  the  expiry  of  her  period  of 
her  Muslim  husband  can  inherit  from  her. 
But  should  she  apostatize  while  in  good  health  and  die 
before  returning  to  Islam,  her  husband  cannot  inherit 
from  her. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  425. 
Zaidu-nil-Ambani,  Vol.  1,  p.  425. 


Cases  in 
which  Iddat 
is  incum- 
bent. 


CHAPTER  V. 

IDDAT  OR  TERM  OF  PROBATION.     MAINTENANCE  OF  THE  WIFE 
DURING  IDDAT. 

(Arts.  310—331.) 
SECTION    I. WIVES    SUBJECTED    TO    IDDAT. 

Art.  310.  Iddat1  or  term  of  probation  while  it  lasts 
is  an  impediment  to  marriage.2  It  is  incumbent  on  every 
wife  separated  from  her  husband  after  actual  consum- 
mation of  the  marriage,  whether  such  marriage  is  valid 
or  radically  void.  It  is  also  incumbent  after  a  regular3 
or  irregular  retirement  with  the  husband,  so  long  as 
the  marriage  is  valid.  It  is  incumbent,  whether  the 
separation  is  due  to  a  revocable  repudiation3,  or  to  an 


Retreat. 


See  Bk.  I,  Chap.  III. 


»  See  Art.  227. 
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irrevocable  repudiation,1  perfect  or  imperfect,  or  to  a  re- 
pudiation or  judicial  separation  pronounced  in  consequence 
of  the  husband's  impotency,2  or  his  oath  of  imprecation,3 
inferiority  of  dower,4  exercise  of  option  at  puberty,  or  to 
the  annulment  of  a  marriage  that  is  void,  or  the  husband's 
death,  even  where  he  dies  before  consummation  in  the 
case  of  a  valid  marriage. 

Notes 

Radd-ul-Mahtar,    VoL  2,  p.  650  ;  Bahrr-ul-Rayek, 
Vol.  4,  p.  140  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  157. 

Baillie,  Bk.  3,  Chap.  12,  p.  350  Hamilton's  Hedayah,  Vol  1, 
Bk.  4,  Chap.  12,  p.  128  ;  Zaidu-nil-Ambaui,  Vol.  1,  p.  426  ; 
Clavel,  Vol.  1,  pp.  253,  254. 

Iddat  i*  defined  in  the  Hedayah  to  be  the  term  of  probation 
incumbent  upon  a  woman  in  consequence  of  the  dissolution  of 
marriage  after  carnal  c  onnection  ;  the  most  approved  definition 
of  iddat  is  the  term  by  the  completion  of  which  a  new  marriage 
is  rendered  lawful — In  the  matter  of  Din  Muhammad,  1.  L.  R.,  5 
All.,  220,  jxr  Mahmood,  J  (1882). 


Art.  311.    The  duration  of  Iddat  consequent   upon  For  women 

ii 

repudiation,3     is  three  full    periods    of  her    courses,    for  ^attained 
a  Muslim    wife    or   a  Kitabiah*  married    to   a  Muslim   Pubert?- 
husband,  provided  she  has  reached  the  age    of  puberty,7 
and  is  not  pregnant,  and  is  separated    from  her  husband 
after    actual    or    presumed     consummation    of    a    valid 
marriage. 

The  period  of  Iddat  is  the  .same  for  a  wife  who 
has  been  repudiated,  or  who  has  become  a  widow,  after 
cohabitation  by  mistake,  or  in  consequence  of  the 


See  Art.  '239  «  A   female  of  the   Ahlu-l-KUab, 

See  Art.  29S.  or  those  who  possess  an  inspired  hook, 

*>ee  Art.  335.  Jews  and   Christans  — Hughes  Dictio- 

See  Art.  32.  nary  of  Islam. 
See  Art.  217.  »  See  Art.  495. 
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annulment   after   consummation,    of  a    marriage   which 
is  void. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp   650,  651,  660  ;  Bahrr- 
ul-Rayek,  Vol.  4,  p.  139. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  12,  pp.  128,  130  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  429;  Clavel,  Vol.  1,  pp.  254,  255,  256. 

See  Sale's  Koran,  Chap.  II,  p.  26. 

Period  of  Art.  312.    For  every  wife  who    is   not   subject  to 

women  who    menstruation,  whether  this    is   due   to   her  not   having 

eTpuberty1    reached  the  age  of  puberty  or  to  advanced   years,    and 

for   every   young   wife,  who   has    attained    the   age    of 

puberty  and  is  not  subject  to  menstruation,  the  duration 

of  Iddat  is  three  months. 

When  Iddat  commences  on  the  first  day  of  the 
month,  the  three  months  are  to  count  by  the  appearance 
of  the  moon  even  when  the  number  of  days  is  less  than 
thirty. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  pp.  652,  653. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  12,  p.  128  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  431. 

See  Sale's  Koran,  Chap.  LXV,  p.  454. 


Where  wife 
repudiated 
before  she 
has  reached 
the  age  of 
puberty. 


Art.  313.  Where  a  young  wife  is  repudiated1  before 
her  menstruation  has  commenced,  and  her  courses  appear 
before  the  three  months  incumbent  on  her  are  over,  she 
must  commence  a  fresh  Iddat  counted  by  her  courses. 
Where  menstruation  occurs  after  the  three  months  have 
expired,  she  is  not  obliged  to  observe  another  Iddat, 
and  the  marriage  she  may  contract  is  valid. 


1  See  Art.  217. 
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Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  657,  658. 

Hamilton's    Hedayah,    Vol.    1,    6k.   4,   Chap.    12,  p.     1 2H  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  432. 

Art.  314     Where   a   woman   has  had  her  courses  How  change 
for  several  days,   after  which,  either  through  illness  or  affects  Iddat 
for  any  other  cause,  they  disappear  for  a  year  at  least, 
she  must  observe  Iddat1  until  three  months  after  her 
change  of  life,   that  is,  after  she  has  reached   the  age 
of  fifty-five  years,  which  is  fixed  as  the  age  at  which  a 
woman  ceases  to  menstruate. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  653. 
/aidu-nil-Ambani,  Vol.  1,  p.  433  ;  Clavel,  Vol.  1,  p.  356. 

Art.  315.     Where  a  woman  has  forgotten  the  time  where  a 

.  _  .  woman  must 

01    her  courses   by  reason  ot    an    unceasing  menstrual  observe 
discharge,  she  must  wait  seven  months  before  re-marry-  seven 
ing,  counting  from  the  date  of  repudiation. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  653. 
Zaidu-nil-Ambani,  Vol.  1,  p.  435  ;  Clavel,  Vol.  1,  p.  356. 

Art.  316.     The   period    of  Iddat    of    a    pregnant  iddat  of  a 
woman  ends    with    delivery,    provided   the  child   when 
born  is  partly   formed.     This  is  the  case   whether  the 
retirement  was  consequent  upon  her  husband's  death, 
or  upon  dissolution  of  the  marriage  by  repudiation. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  654,  655. 

Hamilton's  Hedavah,  Vol.  1,  Bk.  4,  Chap.  12,  p.  128  ;  Zaidu- 
nil-Ambani,  Vol.  1,  p.  435. 

See  Sale's  Koran,  Chap.  LXV,  p.  454. 

i.See  Art.  310. 
AR,  1ML  12 
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Iddat  for  a  Art.  317.     The  period  of  Iddat1  for  a  widow  who  is 

not  pregnant  and  whose  marriage  remains  valid  until  her 
husband's  death,  is  four  months  and  ten  days,  whatever 
may  be  her  age,  her  religion,  or  the  circumstances  of 
her  marriage,  and  whether  the  latter  was  consummated 
or  not. 

Notes. 

Radd-ul-Muhtar,  Vol.   2,  pp.   654,  655. 

Hamilton's  Hedayah,  Vol  1,  Bk.  4,  Chap.  12,  p.  129  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  439. 

See  Sale's  Koran,  Chap.  11,  p.  26. 

Marriage  with  a  woman  within  four  months  and  ten  days 
from  her  husband's  death  is  invalid — Dec.,  Mad.  S.  D.  A.,  157 
(1855). 


Art    318.     Where   a  husband    has  repudiated    his 
wife   under  a  revocable  form2  of  repudiation  and  dies 

wife's  Iddat, 

consequent     before  the  end  of  the  period    prescribed    for   her  Iddat, 

cable  repu-     such  Iddat  is  cancelled  and  the  woman  must  commence 

a  fresh   Iddat  for  widowhood,  whether  the    repudiation 

occurred    while    the   husband   was    in    good    health  or 

O 

during  his  last  illness. 

Notes. 
Radd-ul-  Muhtar,  Vol.  2,  p.  656. 

Zaidu-nil-Ambani,  Vol.  p.  440. 
Where  wife  Art.   319.     Where     during    his   last    illness,    the 

against  her 

will  is  repu-  husband  repudiates  the  wife  against  her  will  under  an 

diated  under   .  ii/>  *          IT         T      •  •, 

an  irrevo-      irrevocable  form,    and  dies  during  the  wife  s  Iddat,  thus 
during°ner     admitting  her  to  his  succession,  she  is  bound  to  observe 


l°nger  °f  ^ne  two  periods  of  Iddat  consequent 
upon  repudiation  or  widowhood,  which  is  four  months 
and  ten  days,  during  which  she  must  be  subject  to  three 
full  periods  of  her  courses. 

>  See  Art,  310.  •  See  Art,  227.  •  See  Art.  239. 
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Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  656. 

Hamilton's   Hedayah,    Vol.    1,    Bk.   4,    Chap.    12,    p.   129  ; 
Zaidu-nil-Ambani,  Vol.  1.  p.  436.. 


Art   320      Where  a  husband,  after  repudiating  his  Effects  of 

.f  •  c     ,  •  11      n  re-marriage 

wire  under  an  imperfect  irrevocable  form,  contracts  a  new  during 
marriage  with  her  during  her  Iddat,  and  then  repudiates 
her  a  second  time,  he  is  liable  to  her  for  a  full  dower,  and 
mu*t    commence  a   fresh   retirement. 


Notes. 

Kadd-ul  Muhtar,  Vol.  2,  p.  665. 
Zaidu-nil— Arabani,  Vol.   I  p.  440. 


Art.  321      Iddat  legally  commences  from  the  date  Uate  from 
of  repudiation  when  the  marriage  is  valid,  or  from  the  commences, 
date   of  the  decree  annulling  the  marriage,  or  from  the 
date  of  the  voluntary  separation  of  the  parties,  when  the 
marriage     is  radically    void,    or    from    the  day   of  the 
husband's  death. 

When  the  wife  does  not  become  acquainted  .with 
the  fact  of  her  repudiation  or  her  husband's  death 
until  after  the  periods  prescribed  for  Iddat  have  expired, 
she  is  released  from  the  necessity  of  observing  Iddat 
and  is  free  to  marry  a  second  time. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  661,  662,  663  ; 
Bahrr-ul-Rayek,  Vol.  4,  pp.  157,  158. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  12,  p.  131  ;  Zaidu- 
nil-Ambani.  Vol.  1,  p.  442  ;  Clave],  Vol.  1,  p.  197. 
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Place  in  Art.  322.     Iddat  whether  consequent   upon  repu- 

mustbe  ob-  diation    or    widowhood,     must    be     observed     in     the 
ierr*d-          husband's  house. 

Where  repudiation  or  the  husband's  death  occurred, 
while  the  wife  was  away  from  the  husband's  house,  she 
must  return  to  it  immediately,  nor  must  she  leave  it 
unless  obliged  to  do  so,  unless  she  cannot  pay  the  rent, 
or  the  house  ceases  to  be  habitable,  or  she  has  good 
reason  for  fearing  that  her  property  may  be  lost  if  she 
remain  in  her  husband's  house. 

In  the  event  of  any  of  these  cases  occurring,  the 
widow  is  at  liberty  to  remove  to  some  neighbouring 
dwelling,  and  the  repudiated  wife  to  some  dwelling  in 
the  locality  indicated  by  the  husband.  The  repudiated 
wife  should  only  leave  her  lodging  in  case  of  necessity* 
The  widow  can  go  out  to  procure  what  is  necessary,  but 
must  not  pass  the  night  away  from  the  house. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  672,  673,  674. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  12,  p.  133  ;  Zaidn- 
nil-Ambani,  Vol.  1,  p.  444. 

See  Sale's  Koran,  Chap.  LXV,  p.  454. 

Art   328      Iddat    is   not   incumbent    on    the    wife 


is  not  in-       repudiated  before  actual  or  presumed  consummation  of 

cumbent.  .  .  . 

the  marriage,  nor  upon  the  wife  whose  marriage  is  radi- 
cally void,  and  has  been  cancelled  after  a  mere  retire- 
ment,1 however  regular,  with  the  husband. 

Notes. 
Bahrr-ul-Rayek,  Vol.  4,  p.  139. 

Baillie,  Bk.  3,  Chap.  12,  p.   350  ;  Zaidu-nil-Ambani,  Vol.    L 
p.  437. 

See  Sale's  Koran,  Chap.  XXXIII,  p.  348. 

1  See  Art.  82. 
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SECTION    II.— WOMEN    ENTITLED    TO    MAINTENANCE     DURING 
THE    PERIOD    OF    IDDAT. 

(Arts.  324-331.) 

Art.  324.     No  dissolution  of  marriage,  proceeding 

from   the  husband,  releases  him  from  the  obligation  to  wl"chwifeis 

entitled  to 

pay   for   the   wife's   maintenance   during   her  period  of  maintenance 
Iddat,  however  long  its  duration.     Thus,   in  the  follow-  iddat' 
ing  cases  the    wife,   during   fddat,  is   entitled  to  main- 
tenance : — 

1.  When,  pregnant  or  not,  she  is  repudiated1  under 
a  revocable  or  irrevocable,  imperfect  or  perfect  form. 

•2.  When  the  marriage  is  dissolved  by  reason  of  an 
oath  of  imprecation,2  or  a  vow  of  continence,3  or  when 
the  wife  is  repudiated  in  Khula  form,4  unless  at  the  time 
of  such  Khula  repudiation  she  renounces  her  right  to 
maintenance. 

3.  When,  after  conversion  to  Islam,5  she  is  separated 
from    her    husband,    consequent    upon    her   husband's 
refusal  to  accept  that  faith. 

4.  When  the  husband  on  attaining  puberty,  exer- 
cises his  right  of  option6  and  dissolves  the  marriage. 

5.  When  the  marriage  is   dissolved    by  reason  of 
her  husband's  apostasy.7 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  726,  727  ;  Bahrr- 
ul-Kayek,  Vol.  4,  p.  217  ;  Fatawa-i-Kazi  Khan,  Vol.  1, 
p.  200. 

Baillie,  Bk.  6,  Chap.  1,  p.  450  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  3,  pp.  145,  146  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  448  :  (fluvel,  Vol.  1,  p.  262. 

1  See  Art.  217.  "  See  Art.  273. 

•  See  Art.  335.  »  See  Art.  126. 

•  See  Art.  245.  •  See  Arts.  48,  49. 

'  See  Art   303. 
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According  to  Mahomedan  law  a  marriage  is  accounted  to 
subsist  during  the  period  of  Iddat  with  respect  to  various  of  it& 
effects,  such  as  obligation  of  alimony,  residence,  and  so  forth  ;  and 
hence  it  may  be  lawfully  accounted  to  continue  in  force  with  respect 
to  the  woman's  inheritance,  but  as  soon  as  the  Iddat  is  accomplished, 
a  further  procrastination  is  impossible,  because  the  marriage  does 
not  then  continue  in  any  shape  whatever.  Where,  therefore,  a 
man  repudiates  his  wife,  her  subsistence  and  lodging  are  incum- 
bent upon  him  during  the  term  of  Iddat,  whether  the  repudiation 
be  of  revocable  or  irrevocable  kind  —  In  the  matter  of  Din  Muham- 
mad, I.  L.  R.,  5  All.,  226,  per  Mahmood,  J.  (1882;. 

See  Shah  Abu  llyas  v.  Ulfat  Bibi,  I.  L.  R.,  19  All.,  50  (1896)  ; 
Section  488  of  the  Code  of  Criminal  Procedure  (Act  V  of  1898). 

Cases  where  Art.  325.     Where  a  marriage  is   dissolved  and  the 

not  lose  her  wife  is  in  no  way  to  blame  for  the  dissolution,  she  does 
maintenance  no^  ^ose  ner  rlght  to  maintenance.  Consequently  during 
after  dis-  the  wife's  Iddat,  after  a  dissolution  of  marriage,  conse- 

solution  of  e       . 

marriage.  quent  upon  her  exercise  of  the  right  of  option  at 
puberty,  the  husband  is  obliged  to  provide  his  wife  with 
maintenance.  This  is  also  the  case  when  the  marriage 
is  dissolved  by  reason  of  the  inferiority  of  dower2  or  by 
reason  of  the  husband's  inequality  or  impotency.3 

Notes. 

Radd-ul-Muhtar,   Vol.   2,   p.  726  ;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  175. 

Baillie,  Bk.  6,  Chap.  1,  p.  450  ;  Zaidu-nil-Ambani,  Vol.  I, 
p.  451. 

Cases  where  Art.  326.     A  wife  forfeits  her  right  to  maintenance 

during  tne  Peri°d  of  her  Iddat,*  when  she  is   to  blame 


maintenance  for  the  dissolution  of  the  marriage.     Thus,  maintenance 

during 

Iddat.  is  not  due  to   the    wife  when,    after   real  or   presumed 

consummation,    the  marriage  is  dissolved  on  account  of 


1  See  Arts.  48,  48.  '  See  Art,  298. 

•  See  Art.  52.  4  See  Art.  310. 
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her   apostasy.1      She    is   entitled    only   to  a   residence, 
provided  she  does  not  leave  the  same  during  her  Iddat. 

Notes. 

Fatawa-i-Alamgiri,     Vol.     2,     p.     175 ;     Radd-ul- 
Muhtar,  Vol.  2,  pp.  726,  727. 

Baillie,  Bk.  6,  Chap.  1,  p.  451  ;  Hamilton's  Heclayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  3,  pp.  145,  146  ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  452. 

Art.  327.     Where  a  marriage  is  dissolved  and  the  where  wife 
wife  is  to  blame  for  its  dissolution,  she  loses  her  right  to 
maintenance  and  cannot  recover  it  even  when  the  cause 

for  having 

which  led  to  the  dissolution  has  ceased  to  exist.  Thus,  changed  her 
if  a  wife  apostatizes  and  returns  to  Islam  during  her 
Iddat,1  her  return  does  not  entitle  her  to  maintenance. 
Nevertheless  a  wife,  repudiated  for  being  rebellious,* 
can  claim  maintenance  if  she  returns  to  her  husband's 
house. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  175. 

Baillie,  Bk.  6,  <'hap.  1,  pp.  451,  453  ;  Zaidu-nil-Ambani, 
Vol.  1,  p.  453. 

Art.  328.     A  child  wife  who  has   not   yet  attained  Other  cases 
puberty  and  who  commences  an  Iddat   by  months,  but  \s  entitled 
becomes  subject   to  menstruation  before  the  period  is          " 
completed,    receives  maintenance   during  the  additional 
Iddat,   which  she  is  obliged  to   observe   for   the  three 
full    periods    of  her   courses.     The   same  applies   to  a 
wife    who    during    the    period   of    Iddat,    passes    two 
periods  of  her  courses,  but  then  ceases  to  menstruate 
owing  to  illness  or  any  other  cause.     Should  the  courses 
re-appear  before  her  change  of  life,  she   is  entitled  to 

1  See  Art.  310.  •  See  Art.  171. 
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maintenance  until  three  menstrual  periods  have  expired. 

Notes 

Fatawa-i-Alamgiri,    Vol.  2,  p.  175  ;   Fatawa-i-Kazi 
Khan,  Vol.  1,  p.  200. 

Zaidu-nil-Ambani,  Vol.  1,  p.  454. 

Where  Art.  329      A  wife  whose  maintenance  has  not  been 

has  not  been  fixed  by  the  judge  or  by  her  husband,  forfeits  her 
right  to  maintenance,  if  she  does  not  lay  claim  to  it 
during  the  period  ofherlddat,}  or  within  one  month  of 
its  expiry. 

Notes. 
Fatawa-i-Kazi  Khan,  Vol.  1,  p.  201. 

Baillie,  Bk.  6,  Chap.  1,  p.  452 ;  Zaidu-nil-Ambani,  Vol.  1, 
p.  455. 

Where  Art,  330.     Where  the  wife  is  in  Iddat,1  the  main- 

is  fixed  by      tenance,  if  fixed  by  an  order  of  the  judge  or  by  mutual 
agreement      agreement,  is  not  lost  when  the  period  of  Iddat  expires 
without  any  claim  having  been  made. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  726. 
Zaidu-nil-Ambani,  Vol.  1,  p.  456. 

Widow  is  not  Art.  331.     A  widow  is  not  entitled  to  maintenance, 

entitled  to  i      i       • 

maintenance,  even  though  she  is  pregnant. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,   p.    175;  Radd-ul-Muh- 
tar, Vol.  2,  p.   726. 

Baillie,  Bk.  6,  Chap.  1,  p.  452  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  4,  s.  2,  p.  145  ;  Z:iidn-nil-Ambnni,  Vol.  1,  p.  457  ; 
Clavel,  Vol.  1,  p.  362. 

1  (See  Art.  310. 
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CHAPTER  I. 

PATERNITY  AND  FILIATION. 

(Arts.  332—364.) 

SECTION    I. — CHILDREN    BORN    OF    A    VALID    MARRIAGE. 
(Arts.  332—340.) 

Art.  332.     The  shortest  period  of  gestation  recog-  Recognised 
nised  by  law  is  six  months,  the  longest  is  two  years  and      " 
the  usual  period  is  nine  months. 

Notes. 
Sharh-i-Vikaya,  Vol.  2,  p.  152. 

Baillie,  Bk.  5,  Chap.  1,  pp.  390,  393  ;  Zaidu-nil-Arabani, 
Vol.  2,  p.  3  ;  Clavel,  Vol.  1,  p.  272. 

See  Sale's  Koran,  Chap.  XXXI,  p.  336,  and  Chap.  XLVI, 
p.  408  ;  Section  112  of  the  Indian  Evidence  Act  (I  of  1872). 

Art.  333.  When  a  child  is  born  six  full  months  at 
least  after  the  celebration  of  a  valid  marriage,  the 

paternity    is   established    from     the   husband,    but   the  the  date  of  a 

valid  mar- 
paternity  of   a   child,  -born    within  six  months   of  the  riage. 

celebration  of  the  marriage,  is  only  established  from  the 
husband  when  he  formally  acknowledges  the  child. 
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Where  bus- 
legitimacy 

bornCafter 
six  full 

months  from 

date  of  mar- 


Conditions 


wife  to 

demand 

oath  of  hem. 


Notes. 
Sharh-i-Vikaya,  Vol.  2,  pp.  143,  150,  151. 

Baillie,  Bk.    5,  Chap.  1,   pp.  390,  391  ;  Hamilton's  Hedayah, 
Vol,  1,  Bk.  4,  Chap,  13,  p.  137  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  4. 
See  Notes  to  Art.  350. 

Art.  334.  Should  the  husband  deny  the  legitimacy 
of  the  child  which  his  wife  bears  after  six  full  months  of 
marriage,  the  child  is  not  to  be  held  illegitimate,  unless 
such  denial  is  made  under  the  conditions  laid  down  in  the 
following  Articles,  and  until  the  husband  and  wife  have 
appeared  before  a  judge  and  have  taken  the  oath  against 
each  other,  upon  which  the  judge  has  made  an  order  for 
their  separation. 

Notes. 
Sharh-i-Vikaya,  Vol.  2,  pp.   143,  150. 

Baillie,  Bk.  3,  Chap.  10,  pp.  334,  336  ;  Zaidu-nil-Ambani, 
Vol.  2,  p.  5. 

See  the  Indian  Oaths  Act  (X  of  1873). 

Art.  335.  To  enable  both  husband  and  wife  to 
demand  the  oath  of  lian  or  imprecation,  the  following 
conditions  are  necessary  :  — 

rp^  marriage  must  have  been  validly  contracted 
and  must  still  subsist,  or  if  it  is  dissolved,  the  dissolu- 
tion must  have  taken  place  under  a  revocable  form1  and 
the  wife's  period  of  Iddaf  must  not  have  expired.  The 
husband  and  wife  must  both  be  capable  of  actually 
giving  testimony  before  a  judge,  that  is.  to  say,  they 
must  both  be  Muslims,  of  sound  mind,  adult,  not  dumb, 
and  must  not  have  been  fined  or  have  suffered  corporal 
punishment  for  a  penal  offence  ;  lastly,  it  is  necessary 
that  the  wife  hitherto  has  borne  a  virtuous  character. 


1  See  Art.  217. 


»  See  Art.  310. 
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If,  while  fulfilling  these  conditions,  both  husband 
and  wife,  comply  with  the  formalities  necessary  for  the 
oath  the  judge  will  immediately  pronounce  their  separa- 
tion, declare  the  child  illegitimate  and  order  it  to  be 
left  in  the  mother's  custody. 

If  the  married  parties  refuse  to  take  the  oath,  or 
if  both  or  one  of  them  should  be  incapable  of  taking  it, 
the  paternity  of  the  child  shall  in  all  cases  be  established 
from  the  husband.  Where  the  husband  retracts  before 
or  after  taking  the  oath  or  before  judicial  separation 
takes  place,  he  is  liable  to  a  fine  or  imprisonment,  and 
the  judge  will  declare  the  child  legitimate. 

Notes. 

Umdat-ul-Riayah,  p.  126 ;  Fatawa-i-Alamgiri, 
Vol.  2,  pp.  151,  152,  153;  Sharh-i-Vikaya,  Vol.  2, 
p.  126  ;  Hidaya,  Vol.  2,  p.  399  ;  Radd-ul-Muhtar, 
Vol.  2,  pp.  637,  640. 

Hamilton's  Hedayab,  Vol.   1,   Bk.  4,  Chap.  10,  pp.  123-125  ; 
Zaidu-nil-Ambani,  Vrol.  2,  p.  8. 


Art.  336.     A    husband,    in   accordance    with   the  Where 
custom  of  the  locality,  can  only  disown    a   child,   either  disownl 
on   the   day    of    his  birth,  or  at  the  time  of  purchasing  child- 
the  articles  necessary   in  view    of  its  birth,   or  during 
the  period  of  rejoicing.     On  the  other  hand  if  the  hus- 
band is  absent,  he  must  disown  the  child  immediately   he 
is  informed  of  its  birth. 

Notes 
Radd-ul-Muhtar.  Vol.  2,  p.  641. 

Baillie,  Bk.  3,  Chap.  10,  pp.  339,  340  ;  Hamilton's  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  10,  p.  126  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  5  ; 
Clavel,  Vol.  1,  p.  274. 
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Cases  w  lie  re 
a  child 
cannot  be 
held  illegi- 
timate even 
after  hus- 
band and 
wife  have 
been  judi- 
cially sepa- 
rated . 


Art.  337.  In  the  following  cases,  a  child  is  not 
declared  illegitimate,  even  though  the  husband  and  wife 
have  complied  with  the  formalities  necessary  for  the 
oath  of  imprecation,  and  the  judge  has  pronounced  their 
separation  :— 

1.  When  the  child  is  disowned  after  expiry  of  the 
prescribed  periods. 

2.  When  the  child  is  disowned  after  having  been 
formally  or  tacitly  acknowledged  by  the  husband. 

3  When  the  child  dies  before  the  decree  of 
separation,  whether  it  is  disowned  before  or  after  its 
death,  or  before  or  after  the  oath  has  been  taken. 

When,  after  judicial  separation  and  declaration  of 
child's  illegitimacy,  the  wife  bears  another  child  con- 
ceived at  the  same  time.  In  this  case  the  paternity  of 
both  the  twins  is  established  from  the  husband,  and  the 
declaration  of  illegitimacy  is  cancelled. 

5.  When  the    child  is    disowned  after   a  judicial 
decree  establishing  its  paternity. 

6.  When  either  husband  or  wife  should  die,  after 
the  child  is  disowned  but  before  the  decree  of  separation. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  640. 

Baillie,  Bk.  3,  Chap.  10,  pp.  340  ;  342  ;  Zaidu-nil-Ambani, 
Vol.  2,  p.  6  ;  Clavel,  Vol.  1,  p.  275. 

Legal  status  Art.  338.     A     child    declared  illegitimate   by  the 

timategchild.  ju(ige   is    excluded    from    all  right  of  inheritance,   and 
forfeits   its  right   to  maintenance. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  642,  643. 

Baillie,  Bk.  3,  Chap.  10,  p.  342  ;  Zaidu-nil-Ambani,  Vol.  2, 
p.  10. 

See  Section  488  of  the  Code  of  Criminal  Procedure  (Act  V 
of  1898). 
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Art.  339      Where  a  father  acknowledges  the  child  Where 
of  his  dead  and  disowned  son,   such   acknowledgment   is 
valid,  and  the  father,  though  liable  to  a  judicial  penalty, 

can  inherit  from  his  son.  and  dis- 

owned son. 

The  acknowledgment  of  the  child  of  a  dead  and 
disowned  daughter,  is  not  valid,  and  the  father  cannot 
inherit  from  the  daughter. 

Notes. 
Bahrr-ul-Rayek,  Vol.  4,  p.  130. 

Zaidu-nil-Ambani,  Vol.  2,  p.  12. 
Art.  34O.     Separation  consequent  upon  a  reciprocal  Effect  of 

.  .  .  .  .  !•    ,  •        i  separation 

oath  ot  nan,  constitutes  an  irrevocable  repudiation.  consequent 

upon  oath 

The  marriage  is  deemed  to  exist  until  the  judge  of  Han. 
has  pronounced  the  separation  of  the  married  parties, 
and  should  one  die  before  the  order  is  pronounced,  the 
other,  if  capable,  would  inherit  from  the  deceased  :  but 
the  husband  who  has  demanded  the  oath  of  Han  is 
forbidden  to  have  any  communication  or  dealings  with 
his  wife. 

So  long  as  they  remain  capable  of  giving  testimony 
before  a  judge,  the  husband  and  wife  whose  marriage 
lias  been  dissolved  by  a  reciprocal  oath  cannot  marry 
each  other  again.  If  both,  or  either  of  them,  should 

o 

lose  the  capacity  to  give  such  testimony,  their  union 
would  be  lawful  whether  it  takes  place  during  or  after 
the  period  of  the  wife's  Iddat. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  pp.  130,  131  ;  Radd-ul- 
Muhtar,  Vol.  2,  pp.  639,  640  ;  Hidaya,  Vol.  2,  p.  379. 

Baillie,  Bk.  3,  Chap.  10,  pp.  335,  337.  342  ;  Zaidn-nil- 
Ambani,  Vol.  2,  p.  12  ;  Clavel,  Vol.  1,  240. 

•  Se«  Art.  239. 
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SECTION.    II.  —  CHILDREN    BORN    OF    A  VOID    MARRIAGE. 

(Arts.  341-343.) 


f  ehlldborn  f  •^•r*"  ^^     When  a  wife,  whose  marriage  is  radically 

before  void,  bears  a  child  before  voluntary  or  judicial  separation, 

parties  are  . 

separated  in    and  at  a  date  full  six   months  after  marriage,    counting 

radical  iyge      from    the    consummation   and  not  from  its  celebration, 

paternity  is  established  from  the  husband,  even  without 

his  formal  acknowledgment  and  without  his  being  able 

to  disown  the  child. 

Where  the  child  is  born  after  judicial  or  voluntary 
separation,  paternity  cannot  be  established  from  the 
husband,  unless  it  is  born  within  the  period  of  two  full 
years  from  the  annulment  of  the  marriage. 

Notes. 
Radd-ul-Muhtar,   Vol.    2,  pp.  381,  676. 

Baillie,  Bk.  3,  Chap.  10,  p  340  ;  Hamilton's   Hedayah,   Vol. 
1,  Bk.  4,  Chap.  13,  p.  136  ;  Zaidu-nil-Arabani,  Vol.  2,  p.  14. 

See  Section  112  of  the  Indian  Evidence  Act  (I  of  1872). 

Paternity  of  Art.  342.     Where  a  child,  born  after  cohabitation 

of  cohabit*!  by  mistake,  arising  either  in  respect  of  the  wife's  lawful  - 

ness»  or  ^7  reason  °^  a  defect  in  the  marriage  contract,  is 

acknowledged,  it  is  legitimate. 

Notes. 

Bahrr-ul  Rayek,  Vol.  4,  p    172  ;   Umdat-ul-Riava, 
Vol.  2,  p.  145  ;  Radd-ul-Muhtar,  Vol.  2,  p.  677. 

Zaidu-nil-Ambani,  Vol.  2,  p.  15. 


Paternity  of  Art.  343.     Where  a   woman,    pregnant    by    illicit 

ofYseduced  intercourse   is  married  by   her  seducer,    the    paternity 
of  the  child,    if  born  at  least  sixf  full  months  from  the 


woman. 
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date  of  the  marriage,1  is  established   from   the  husband, 
who  cannot  disown  it. 

If  the  child  is  born  within  the  above  mentioned 
period,  the  paternity  is  not  established  from  the  husband 
unless  he  acknowledges  the  child,  without  declaring 
it  to  be  illegitimate. 

Notes. 

Fatawa-i-Alaingiri,  Vol.  2,  p.  165. 
Zaidu-nil-Ambani,  Vol.  2,  p.  17. 

SECTION    III.  -  CHILDREN     BORN    TO    REPUDIATED    WIVES, 
OR    TO    WIDOWS. 

(Arts.  344—347.) 

Art.  344.     When   an  adult  wife  repudiated  under  a  Paternity  of 
revocable  form2  bears  a  child   before  having  announced  of  a  woman 
the   termination   of    her   Iddat,3  the    paternity  of  the  /S^/oJiae- 
child  is   established    from   the    husband.      Where    the  q»ent  UP°» 

a  revocable 

marriage  was  dissolved  under  an  irrevocable  form  of  repudiation. 
repudiation,4  imperfect  or  perfect,  and  the  wife,  without 
having  announced  the  termination  of  her  Iddat,  bears 
a  child,  paternity  is  established  from  the  husband, 
without  his  acknowledgment  being  necessary  and  with- 
out his  being  able  to  disown  the  child. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  676,  677,  678. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  13,  pp.  134,  135  ; 
Zaidn-nil-Ambnni,  Vol.  2,  p.  18. 

Art.  345.     Where  a  widow,   or  a  wife  repudiated  Paternity  of 

.  i  i   a  child  born 

under  any  form  of  repudiation  whatever,  has  announced  of  a  widow 
the  termination  of  Iddat6,  and  the  announcement  in  each 


»  See  Art.  333.  •  See  Art.  310.  •  See  Art.  217. 

•  See  Art.  227.  *  See  Art,  239.  *  See  Art.  310. 


repudiated 
wife. 


lyZ  INSTITUTES    OF    MU8SALMAN    LAW. 

instance,  is  justified  by  the  time  elapsed  since  the  dis- 
solution of  the  marriage,  the  paternity  of  a  child  born 
by  either  woman,  is  established,  provided  that  the  child 
is  born  within  six  full  months  of  the  said  announce- 
ment, or  within  two  years  of  the  dissolution  of  the 
marriage. 

Should,  however,  the  birth  take  place  within  six 
months  of  the  announcement,  but  at  the  end  of.  or  after, 
two  years  from  the  dissolution  of  the  marriage,  the 
paternity  cannot  be  established  either  from  the 
deceased  or  the  repudiating  husband. 

Notes. 
Radd-ul  Muhtar,  Vol.  2,  pp.  678,  679. 

Hamilton's  Hedayah.  Vol.  1,  Bk.  4,  Chap.  13,  p.  136  ;  Zaidu- 
nil-Ainbani,  Vol.  2,  p.  20.    * 

See  Section  112  of  the  Indian  Edidence  Act  (I  of  1872). 


°f  .  Art.  346.      Where  a  young  wife,  before  being  subject 

not  subject    to  menstruation,  is  repudiated  after  consummation  of  the 
tion  who  be-  marriage  and,  not  having  declared  herself  to  be  pregnant 


at  ti16  time  of  repudiation  or  announced  that  her  Iddat1 
has  terminated,  bears  a  child  within  a  period  of  nine  full 
months  from  the  day  of  her  repudiation2,  the  child  is  held 
to  be  legitimate  ;  but  this  is  not  so  if  the  child  is  born 
at  the  end  of,  or  after,  nine  full  months. 

Where,  however,  she  has  announced  the  termina- 
tion of  her  Iddat,  and  bears  a  child  within  six  full 
months  of  the  said  announcement  and  within  nine 
months  of  her  repudiation,  the  paternity  of  the  child 
is  established  from  the  husband,  but  this  is  not  so 
when  the  child  is  born  at  the  end  of,  or  after,  six  full 
months  from  the  said  announcement. 

1  See  Art.  310.  '  See  Art.  217. 
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And  where  before  menstruation,  she  claims  to  be 
pregnant  at  the  time  of  repudiation  and  bears  a  child, 
paternity  shall  be  established  from  the  husband  if  the 
child  is  born  within  two  years  of  the  dissolution  of 
marriage  under  an  irrevocable  form,1  or  within  the 
twenty-seven  months  of  its  dissolution  under  a  revoc- 
able form.2 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  677,  678. 

Hamilton's   Hedayah,  Vol.   1,    Bk.    4,  Chap.    13,    p.    135  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  21. 


Art.  347.     Where,  before  menstruating  the  young  Where  a 
wife  is   left  a  widow    and   not   having   declared   herself  not  subject 
pregnant   at  her   husband's   death,   bears  a  child  before  tion  becomes 
having   announced    the    termination   of  her    Iddat,  the  bears°ac'hUd 
paternity    is    established   from    the  deceased    husband,  wlthl" ten 

J  '   months  and 

provided  the  child  is  born  within  a  period  of  ten  months  ten  da>'8 
and  ten  days   from  the  husband's  death,  but  this  is  not  husband's 
so  if  the  child  is   born  at   the   end   of,   or   after,  that 
period. 

If,  however  she  claims  at  her  husband's  death  to  be 
pregnant,  the  paternity  of  the  child  she  bears  is 
established  from  the  deceased  husband,  provided  the 
child  is  born  within  the  period  laid  down  in  the  preced- 
ing Article. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  678  ;  Fatawa-i-Alam- 
giri,  Vol.  2,  pp.  163,  164. 

Zaidu-nil-Ambani,  Vol.  2,  p.  21. 

See    Section  112  of  the  Indian  Evidence  Act  (I  of  1872). 

'  See  Art.  239.  •  See  Art.  227. 
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Where  a 
married 
woman 
claims  to 
have  given 
birth  to  a 
child. 


SECTION    IV.  -  PROOF    OF    BIRTH,    ACKNOWLEDGMENT    OF 
PATERNITY,    FILIATION,    AND    FRATERNITY. 

(Arts.  348—355.) 

Art.  348  When,  during  the  subsistence  of  the 
marriage,  a  married  woman  claims  to  have  given 
birth  to  a  child,  whose  birth  or  identity  is  denied 
by  the  husband,  the  testimony  of  a  trustworthy 
Muslim  midwife  is  sufficient  to  establish  its  birth  and 
identity. 

Notes. 

Hedaya,  Vol.  2,  p.  412  ;  Bahrr-ul-Rayek,  Vol.  4, 
pp.  175,  176. 

Baillie,  Bk.  5,  Chap.  1,  p.  389  ;  Chap.  2,  p.  407  ;  Hamilton's 
Hedayah,  Vol.  3,  Bk.  24,  Chap.  5,  p.  426;  Zaidu-nil-Ambani. 
Vol.  2,  p.  24  ;  Clavel,  Vol.  1,  p.  284. 

See    Section     112    of    the     Indian    Evidence     Act    (1    of 

1872). 


When  a 
serving 


a  child  with- 

in  two  years. 


Art.  349.  While  observing  Iddat*  either  conse- 
quent  upon  her  husband's  death  or  upon  a  revocable2 
or  irrevocable3  repudiation,  if  a  woman  asserts  that  she 
^OYe  a  child  within  two  years  of  the  dissolution  of  the 
marriage,  and  the  birth  is  denied  by  the  husband  or  his 
heirs,  such  birth  can  only  be  proved  by  the  declar- 
ation of  two  trustworthy  male  witnesses  or  by  that 
of  one  male  witness  and  two  female  witnesses  of  good 
reputation,  unless  the  husband  or  his  heirs  had  previously 
admitted  that  the  woman  was  pregnant  or  unless  the 
signs  of  pregnancy  were  plainly  manifest. 


1  See  Art,  310. 


*  See  Art,  2'_>7. 


8  See  Art.  -J30. 
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Notes. 

Tahtavi,  Vol.    2,  p.  235  ;  Radd-ul-Muhtar,  Vol.  2, 
pp.  679,  680. 

Baillie,  Bk.  5,  Chap.  2,  p.  407  ;  Hamilton's  Hedayah,  Vol.  3, 
Bk.  24,  Phap.  5,  p.  426  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  25  ;  Clavel, 
Vol.  1,  p.  284. 

Art.  350.     When  a  man  acknowledges  as  his  son,  Where  a 
a    child    of   unknown    parentage,    and    the   difference  knowledges 
between    their   ages  renders  the   relationship    possible,  ^UdVf011  * 
the  man's  declaration  is  by  itself  sufficient  to  establish  ""known 

•i  parentage. 

the  paternity,  whether  or  not  the  child  gives  its  formal 
consent  having  reached  the  age  of  reason,1  or  whether- 
the    acknowledging   party  makes  the  declaration  while 
in  a  state  of  good  health,  or  during  his  last  illness. 

Such  acknowledgment  produces  the  same  effects  as 
does  lawful  paternity,  and  entitles  the  child  so  acknow- 
ledged to  maintenance  and  to  paternal  care,  and  gives 
it  the  right  to  a  share  with  the  other  heirs  in  the 
estate  of  the  person  who  acknowledges  it,  and  in  that 
of  the  latter's  father,  even  though  the  latter  and  the 
other  heirs  do  not  acknowledge  the  child's  filiation. 

If,  after  acknowledging  a  child,  the  man  dies  and 
the  child's  mother  claims  to  have  been  his  wife  and  that 
the  child  was  born  of  their  marriage,  she  is  entitled  to 
her  lawful  share  in  the  estate  of  the  deceased,  provided 
always  that  its  maternity  is  established  and  that  the 
woman  is  a  Muslim. 

But  if  the  heirs  do  not  acknowledge  her  as  their 
father's  wife,  or  if  they  dispute  the  fact  of  her  being 
a  Muslim,  she  cannot  inherit  unless  she  can  establish 
her  claim  by  trustworthy  evidence. 

1  See  Art.  565, 
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The  same  rule  will  apply  if  either  the  maternity  of 
the  child  or  the  woman's  faith  is  unknown,  even  though 
the  heirs  offer  no  opposition. 

Notes. 

Bahrr-ul-Rayek,  Vol.  7,  p.  278  ;  Radd-ul-Muhtai\ 
Vol.  4,  pp.  151,  512. 

Baillie,  Bk.  5,  Chap.  2,  pp.  405,  408,  409,  410  ;  Hamilton's 
Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  p.  439  ;  Zaidu-nil-Ambanir 
Vol.  2,  p.  27  ;  Clavel,  Vol.  1,  p.  283. 

Where  a  Mahomedan  cohabited  with  a  woman  as  man  and 
wife,  and  recognised  a  girl  as  his,  according  to  Mahomedan  law, 
such  child  is  entitled  to  inheritance,  provided  her  parentage  be 
not  commonly  imputed  to  another — Khairat  AU  v.  Zahuran,  5  Sel. 
Rep.,  S.  D.  A.,  19  (1830). 

Where  there  is  a  clear  and  open  declaration  of  paternity, 
the  onus  of  showing  that  marriage  was  impossible  is  on  the  other 
side.  An  acknowledgment  of  paternity  will  itself  raise  the 
presumption  of  marriage  between  the  person  who  makes  it  and 
the  mother  of  the  child — Rook  Begum  v.  Walagoichiir  Shah, 
3  W.  R.,  187  (1865). 

Mahomedan   law  is  scrupulous  in  bastardizing   the   issue    of 
any  connection,  in  which  it  can    be   shewn    by   presumption  that 
there  has  been  cohabitation  and  acknowledgment  of  paternity— 
Roshun  Jahan  v.  Syed  Enact  ffossein,  5  W.  R.,  4  (1866). 

The  presumption  of  legitimacy  from  marriage  follows  the 
bed,  and  whilst  the  marriage  lasts,  the  child  of  the  woman  is 
taken  to  be  the  husband's  child  ;  but  this  presumption  follows  the 
bed,  and  is  not  antedated  by  relation.  An  antenuptial  child  is 
illegitimate.  A  child  born  out  of  wedlock  is  illegitimate  ;  if 
acknowledged  he  acquires  the  status  of  legitimacy  under  Maho- 
medan law.  Where,  therefore,  a  child  really  illegitimate  by  birth 
becomes  legitimated,  it  is  by  force  of  acknowledgment,  express 
or  implied,  directly  proved  or  presumed — Aslirufood  Dowlah 
v.  Hyder  ffossein,  11  M.  I.  A.,  94  (1866). 

The  acknowledgment  of  a  Mahomedan  child  confers  on  it 
the  status  of  a  legitimate  son,  and  on  its  mother  to  whom  the 
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declaration  also  extends   that   of  a  lawful  wife — Wise  v.  Sunda- 
loonissa,  7  W.  R.,  13,  P.  C.  (1867). 

According  to  Mahomedan  law  the  acknowledgment  of  the 
lather  renders  the  son  or  daughter  a  legitimate  child  and  an  heir, 
unless  it  is  impossible  for  the  son  or  daughter  to  have  been  so — 
Oomda  Beebee  v.  Syud  Shah  Jonab,  5  W.  R.,  132,  per  Peacock, 

0.  J.  (1866). 

Where  a  Mahomedan  acknowledges  a  person  to  be  his 
daughter,  he  must  be  taken  to  mean  his  legitimate  daughter 
unless  the  contrary  appears — Fuzeeiun  Beebee  v.  Omdah  Bebee, 

10  W.  R.,  469  (1868). 

An  acknowledgment  of  a  child  is  valid,  first,  when  the 
age  of  the  parties  admits  of  the  party  acknowledged  being  born 
of  the  acknowledger  ;  secondly,  when  the  descent  of  the 
acknowledged  has  not  been  established  from  another;  and  thirdly, 
when  the  acknowledged,  supposing  it  able  to  give  an  account 
ot'  itself,  confirms  the  acknowledger  in  his  acknowledgment. 
A  child,  therefore,  born  out  of  wedlock,  if  acknowledged, 
acquires  the  status  of  legitimacy — Nujeeb-oonissa  v.  Zumeerun, 

11  W.  R.,  426,  per  Kemp,  J.  (1869). 

An  acknowledgment  by  a  Mahomedan  father  renders  a  son 
or  daughter  a  legitimate  child  and  heir —  Wuheedun  v.  Wusee 
Ilossein,  15  W.  R.,  403  (1871). 

The  legitimacy  or  legitimation  of  a  child  of  Mahomedan 
parents  may  properly  be  presumed  or  inferred  from  circumstances, 
without  proof  either  of  marriage  between  the  parents  or  of  any 
formal  act  of  legitimation — M.  Ismal  Khan  v.  Pidayat-un-Nissa, 

1.  L.  R.,  3  All.,  723  (1881). 

Where  a  Mahomedan  lived  and  cohabited  with  a  woman,  and 
a  son  was  born  in  his  house,  who  was  acknowledged  and  recog- 
nised by  him  as  his  son,  held,  that  such  acknowledgment  gave 
the  son  the  status  of  an  heir  capable  of  inheriting  as  being  of 
legitimate  birtb — M.  As  mat  All  Khan  v.  Lalli  Begum,  I.  L.  R., 
8  Cal.  422  ;  L.  R.,  9  I.  A.,  8  (1881). 

The  acknowledgment  and  recognition  of  children  by  a  Maho- 
medan as  his  sons  gives  them  the  status  of  sons  capableof  inheriting 
as  legitimate  sons — Sadakat  Hossein  v.  Mahomed  Yusuf,  I.  L.  R,  10 
Cal.,  663  ;  L.  R.,  11  T.  A.,  31  (1888)  ;  Muhammad  Allahadad  v. 
Muhammad  Ismail,  I.  I.  R.,  8  AIL,  234,^-  Petheram,  C.  J.  (1886). 
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According  to  Mahomedan  law  a  child  really  illegitimate  by 
birth,  becomes  legitimated  by  force  of  an  acknowledgment, 
expressed  or  implied,  directly  proved  or  presumed — Abdul  Eazak 
v.  Af/a  Mahomed  Jaffar  Bindanim,  I.  L.  B.,  21  Cal.,  666  ;  L.  R., 
21  LA.,  56  (1893). 

See  Jeswunt  Sing  v.  Jet  Sing,  3  M.  1.  A.,  245  (1844)  ; 
Mahomed  Reza  v.  limit  Razza,  S.  D.  A.,  Dec.  Beng.  18  (1848)  ; 
Waliullah  v.  Miran  Sahib,  2  Bom.  H.  0.  R.,  285,  per  Couch,  0.  J. 
(1864)  ;  Mahtala  Bibee  v.  Haleemoozooman,  10  C.  L.  R.,  293 
(1881)  ;  Man  Bibi  v.  Lalon  Bibi,  I.  L.  R.,  27  Cal.,  801  (1900). 

Where  there  is  no  evidence  of  treatment  tantamount  to 
acknowledgment  of  children,  it  is  impossible  to  distinguish  the 
cohabitation  from  a  cohabitation  between  a  man  and  his 
concubine — Masit-un-nissa  v.  Pathani,  I.  L.  R.,  26  All.,  295 
(1904). 

The  doctrine  of  acknowledgment  is  not  applicable  to  a  case 
in  which  the  paternity  of  a  child  is  known,  and  it  cannot  be  called 
in  to  legitimatize  a  child  which  is  illegitimate  by  reason  of  the 
unlawfulness  of  the  marriage  of  its  parents — Azizunnissa  Khatoon 
v.  Karimunissa  Khatoon,  I.  L.  R.,  23  Cal.,  130  (1895). 

See  Liaqat  All  v.  Karimimnissa,  I.  L.  R.,  15  All.,  396, 
(1893)  ;  Dhan  Bibi  v.  Lalon  Bibi,  I.  L.  R.,  27  Cal., 
801  (1900). 

Unless  there  is  an  absolute  bar  or  impediment  to  a  valid 
marriage,  acknowledgment  has  the  effect  of  legitimation  where 
either  the  effect  of  the  marriage  or  its  exact  time  with  reference  to 
the  legitimacy  of  the  child's  birth,  is  a  matter  of  uncertainty. 
There  can  be  no  doubt  that  the  doctrine  of  acknowledgment 
is  an  integral  portion  of  Mahomedau  family  law,  and  the 
conditions  under  which  it  will  take  effect  must  be  determined 
with  reference  to  Mahomedan  jurisprudence,  rather  than  the 
Evidence  Act — Fazilatunnifsa  v.  Kamarunnissa,  9  C.  "W.  N.  352 
(1904). 

See  Nujmooddeen  v.  Zuhooran,  10  W.  R.,  45  (1868)  ;  Ashruf 
Ali  v.  Ashad  Ali,  16  W.  R.  260  (1871)  ;  Naboltant  Roy  v.  Maha- 
tala  Bibee,  20  W.  R.  164  (1873)  ;  Bntoohm  v.  Koolsom,  25 
W.  R.  444  (1876). 

See  section  50  of  the  Indian  Evidence  Act  (I  of  1872)  ; 
Notes  to  Art.  148. 
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Art.  351.     Where  a  woman  who  is  neither  married  Where    a 

T ,  ,     ,  ,  woman  ac- 

nor  observing   Lddat  ,    acknowledges  as  son,   a  child  of  knowledges 
unknown  parentage  whose  age   renders  such  relationship  unknown 
possible,  her  acknowledgment  shall  be  recognised  in  so  P*rentaRe- 
far  as  she  is  personally   concerned,  whether  or  not  the 
child  gives  its  formal  consent  to  the  acknowledgment  on 
reaching  the  age  of  reason.2 

This  acknowledgment  entitles  the  mother  and  the 
child  so  acknowledged  to  inherit  from  each  other  provid- 
ed thev  have  no  other  heirs. 


Notes. 
Kadd-ul-Muhtar,  Vol,  4,  p.  512. 

Baillie.   Bk.   5.   Chap.  2,  p.    407  ;  Zaidn-nil-Ambani,  Vol.  2, 
p.  28,  Clavel,  Vol.  1,  p.  284. 


Art.  352.     Where    a  child,  of    either  sex,  and  of  Where 
unknown  parentage,  acknowledges  a  man  as  father  or  a  either 


woman  as  mother,  and  if  the  difference  in  the  respective 

ages    renders    the     relationship    possible,    the     child's  father  or  a 

woman  as 

declaration,  supported  by  the  formal  assent  of  the  party  mother, 
acknowledged,  is  sufficient  to  establish  the  paternity  or 
maternity  as  the  case  may  be.  Such  an  acknowledg- 
ment renders  the  child  liable  for  the  performance  of  all 
the  duties  due  towards  a  father  or  a  mother,  and  makes 
it  binding  upon  either  of  the  latter  as  the  case  may  be, 
to  provide  for  the  child's  maintenance,  to  watch  over 
its  education,  and  to  fulfil  the  other  duties  incumbent 
on  parents. 

On  the  death  of  either  parent  or  child,  the  survivor 
is  entitled  to  his  or  her  share  in  the  estate  of  the 
deceased. 

»  See  Art.  310.  *  See  Art.  565. 
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Notes. 
Durrul-Mukhtcar,  Vol.  3,  p.  87. 

Baillie,  Bk.  5,  Chap.  2,  p.  405  ;  Hamilton's  Hedayah,  Vol.  3, 
Bk.  25,  Chap.  3,  p.  439  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  30. 

Where  a  Art.  353.     The   acknowledgment  of  a  man,  whose 

iknowtedges    parentage  is  unknown,  as  brother,  is  only  binding  on  the 
an0brother"  acknowledging  party   and  does    not  affect  the  latter's 
brothers  or  other  co-heirs. 

Notes. 

Hidaya,    Vol.    3,    pp.    228,    229  ;  Radd-ul-Muhtar, 
Vol.  4,  pp.  512,  513. 

Baillie,  Bk.  5,  Chap.  2,  p.  406  ;  Hamilton's  Hedayah,  Vol.  3, 
Bk.  25,  Chap.  8,  p.  440  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  30  ; 
Clavel,  Vol.  1.  p.  225. 

See  Shahebzadi  Begum  v.  Himmut  Bahadur,  4  B.  L.  li.,  A.C., 
103  (1869)  ;  13  B.  L.  R.,  182,  P.  C.  (1873). 

A  child  of  Art.  354.    A  child  of  known  parentage   cannot   be 

parentage      validly  acknowledged.     Such   an  acknowledgment  does 
enta>il  the  oblgation  of  paying  costs   of  Hazanah1, 


knowiedged.  nor  (joes  ft  create  prohibition  of  marriage,  nor  on  the 
death  of  one  party  does  the  survivor  inherit  from  the 
deceased. 

Notes. 
Hidaya,  Vol.  3,  p.  227. 

Zaidu-nil-Ambani,  Vol.  2,  p.  32  ;  Clavel,  Vol.  1,  pp.  286,  288. 
See  Sale's  Koran,  Chap.  XXXIII,  p.  341. 


Testimony  Art  355      Paternity,    filiation,    fraternity  and  all 

necessary  to  .  m  \ 

establish        other  relationship  can  be  established  by  the  testimony  of 

two  trustworthy   male  witnesses,  or  by  that  of  one  male 
and  two  female  witnesses. 


Or  custody  of  the  child,  See  Art.  380. 
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Notes. 
Zaidu-uil-Ambani,  Vol.  2,  p.  33. 

See  Sections  50,  51  of  the  Indian  Evidence  Act  (I  of  1872). 

SECTION    V.    FOUNDLINGS    (LAKE  El). 
(Arts.  356—564.) 

Art.  356.     An    abandoned    child   whether    illegiti-  A  foundling 
mate   or   not,    deserves   the   compassion     of   its   fellow  covered1* 
creatures,  and  whosoever  finds  such  a  child  and  leaves  fhould  be 

taken  care 

it   to   its    fate   or,   after    receiving    and    sheltering  it,  of- 
subsequently  abandons  it,  fails  in  his  duty. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  pp.  341,  342. 

Hamilton's  Hedayah,  Vol.    2,    Bk.    10,    p.    206  ;  Zaidu-nil- 
Ambani,  Vol  2,  p.  35. 

Art.  357.     Every  foundling  is  held   to  be  a  Mus-  Every 
lim    even    when    found    by   a   person    who    is   a   non- 


Muslim,  unless   it  is  discovered  in  a  quarter   exclusively  Muslim 

except  when 

inhabited  by  Jews  or  Christians.  found  in  a 

Christian  or 

Notes.  Jewish 

quarter. 

Radd-ul-Muhtar,  Vol.  3,  pp.  342,  345. 

Hamilton's  Hedayah,  Vol.  2,  Bk.  10,  pp.  206,  237;  Zaidu-nil- 
Ambani,  Vol.  2,  p.  36. 

Art.  358.     Without  lawful  reasons,  no  one,  not  even  Rights  of 
a  judge,  is  entitled  to  remove  a  foundling  from  the  person 
who  finds  and  shelters  it. 

Where  two  persons  of  different  religious  persuasion 
discover  a  foundling,  preference  shall  be  given  to  the 
Muslim.  If  neither  are  Muslims  and  if  both  claim 
the  child  and  are  of  a  similar  condition  in  life,  the 
judge  will  decide  to  whom  the  child  shall  be  entrusted. 
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Notes. 
Radd-ul-Muhtar,  Vol.  3,  p.  343. 

Hamilton's    Hedaysih,  Vol.    2,    Bk.    10,    p.    206  ;    Zaidu-nil- 
Ambani,  Vol.  2,  p.  37. 

Property  on  Art.  359.    Property  found  on  the  child  is  the  child's 

ling  is  the      own.     The  person  sheltering  the  child,  if  so  authorized, 
vn<    may    use   a   portion   of    such    property  for  its   mainte- 
nance ;  any  sum  he  himself  pays    cannot    be  recovered 
without  an  order  from  the  judge. 

Notes. 

Radd-ul-Muhtar,    Vol.    2,    p.    345  ;  Fatawa-i-Kazi 
Khan,  Vol.  4,  p.  359. 

Hamilton's  Hedayah,  Vol.  2,  Bk.  10,  pp.  206,  207  ;  Zaidu-nil- 
Ambani,  Vol.  2,  p.  37. 

Responsibi-  Art.  360.     Any  person  sheltering  a  foundling  must 

lities  of  a 

person  shel-    educate  it    and    have    it   taught   a   suitable   trade    or 
foundling,      profession.     Such  person  is  justified  in  making  the  child 
accompany  him  wherever  he  goes,  and  in  receiving  gifts 
and  remunerations  made  in  the  child's  favour. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,   p.  345  ;  Hedaya,  Vol.  2r 
p.  593. 

Hamilton's    Hedayah,  Vol.  2.    Bk.    10.    p.    208  ;    Zaidu-nil- 
Ambani,  Vol.2,  p.  38. 

Acknowledg-  j^rt  ggj     Where  a  foundling  is  acknowledged  while 

foundling       alive,    a    mere    declaration    is    sufficient    to    establish 
living.  paternity,  even  when  it  is  made  by  a  Christian  or  Jew. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  pp.  343,  344,  345. 

Hamilton's    Hedayah,   Vol.  2,  Bk.  10,  pp.  206,  207  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  3i»  ;  Clavel,  Vol.  1,  p.  291. 
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Art.  362.     Where  two    persons,   neither    of  whom  where  two 
originally  rec.eived  and  sheltered  the  child,  acknowledge  EmTo'a7 
paternity  in  respect  of  a  foundling,  failing  proof  to  the  foundli»g- 
contrary,  the  prior  claim  will  be  admitted. 

Where  the  two  claims  are  made  simultaneously,  the 
claimant  who  can  indicate  some  distinguishing  mark  on 
the  child's  body,  shall  have  preference,  in  default  of 
stronger  proof  by  the  other  party. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  pp.  343,  344. 

Hamilton's  Hedayah,Vol.  2,  Bk.  10,  p.  207;Zaidu-nil-Ambani, 
Vol.  2,  p.  40. 

Art.  363.  Where  a  foundling  is  acknowledged  as  where  a 
her  son  by  a  married  woman,  the  maternity  can  only  be  woman  ac- 
established  by  the  husband  giving  his  formal  assent  to 
her  acknowledgment,  or  by  the  woman  proving  that  the 
child  was  the  issue  of  her  union  with  the  husband.  If 
necessary  she  can  establish  the  child's  identity  by  the 
deposition  of  a  midwife. 

Where  a  woman  is  not  married,  the  declaration  of 
two  men,  or  that  of  one  man  and  two  women,  is  necessary 
to  establish  her  claim  to  the  maternity  of  a  foundling. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  pp.  343,  344. 

Zaidu-nil-Ambani,  Vol.  2,  p.  41. 
Art.  364.      Where  the  foundling  is  destitute  and  Where  a 

foundling  is 

acknowledged   by  nobody,   and   where  the  person   who  destitute 
discovers  the  child  will  not  be  burdened  with  its  mainte-  ledged  by 
nance  and  education,  and  on  proof  that  when  it  was  found  n  n^biijtre8 
nothing  was  known  of   its  parents,   the  State1  becomes  for  it8  m,ai"~ 

.  .  .  .  tenance  falls 

responsible  for  its  maintenance  and  education.  on  the  State. 

1   Bait  nl-mcil  or  public  treasury. 


Father  must 
educate  his 
children 
with  due 
regard  to 
his  condi- 
tion in  life. 


204  INSTITUTES   OF   MUSSALMAN   LAW. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  p.  342. 

Hamilton's  Hedayah,  Vol.  2,  Bk.  10,  p.  206;  Zaidu-uil-Ambani, 
Vol.  2,  p.  43. 

CHAPTER  II. 

THE  DUTIES  OF  PARENTS  TOWARDS  THEIR  CHILDREN. 
(Arts.  365—407.) 

Art.  365.  It  is  the  duty  of  every  father  to  attend 
to  the  education  of  his  child,  and  in  accordance  with  his 
own  condition  in  life  and  the  child's  aptitude,  to  see  that 
it  is  taught  a  trade  or  profession.  He  must  protect  his 
child's  interests,  and  where  it  has  no  means  of  its 
own,  he  is  bound  to  maintain  the  child,  if  a  boy,  until 
he  can  earn  his  own  living,  if  a  girl,  until  she  is  married. 

The  mother,  on  her  part,  must  see  that  her  child  is 
properly  cared  for,  and  in  certain  cases  must  herself 
suckle  the  child. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  180  ;  Radd-ul-Muhtar, 
Vol.  2,  p.  732. 

Zaidu-nil-Ambani,  Vol.  2,  p.  43. 


SECTION    I. SUCKLING    (RAZAAT) 

(Arts.  365—374.) 
Cases  where  Art.  366.     A  mother  is  bound  to  suckle  her  child 

a  mother  is 

bound  to       in  three  cases  : — 

suckle  her 

child  herself.  1.     When   neither   the    father    nor  the    child   can 

afford  to  pay  for  a  wet-nurse,  and  no  one  can  be  found  to 
suckle  the  child  gratuitously. 

2.     When   no   other   nurse   than   the    mother    is 
obtainable. 
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3.     When   the   child   refuses  to  take  the  breast  of 
any  other  woman. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  732. 

Baillie,  Bk.  6,  Chap.  2,  p.  455  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  4,  p.  146  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  45. 


Art.    367.      Where   a   mother  refuses   to  suckle  a  Case  m 

,.  which  father 

child  and  there  is  no  obligation  on  her  part  to  do  so,  the  is  bound  to 
father  must  procure  a  wet-nurse  who  will  suckle  the 
child  at  its  mother's  residence. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  732. 

Baillie,  Bk.  6,  Chap.  2,  p.  455  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  4,  p.  146  ;  Zaidu-nil-Ambani,  Vol  2,  p.  46. 


Art.    368.       A  mother  who  suckles  her  own  child  Where  a 

mother  is 

during  the  subsistence  of  her  marriage  with   the  child's  entitled  t» 
father  or  during  the  period  of  Iddat1  consequent  upon  a  tion  for 
revocable  repudiation,2  is  not  entitled  to  remuneration  child !"g 
for   so  doing.     Should,    however,  a  husband  engage  his 
wife  to  suckle  his  child  by  another    bed,  she  would  be 
entitled  to  remuneration. 

Notes. 
Radd-ul-Muhtar,    Vol.    2,  p.  733. 

Hamilton's   Hedayah,    Vol.    1,  Bk.  4,  Chap.  15,  s.  4,  p.  146  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  46. 

Art.    369.      A  wife,  who  is  irrevocably  repudiated  Suckling 
and  who  suckles  her  own  child,  during   the  period  of 
Iddat1  consequent  upon  such  repudiation3  by  the  child's 
father,  is  entitled  to  remuneration. 

1  See  Art.  310.  •  See  Art.  227.  •  See  Art.  239. 
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Suckling 
after  expiry 
of  Iddat. 


Notes 

Fatawa-i-Alamgiri,  Vol.  2,  p.  177. 

Hamilton's  Hedayab,  Vol.  1,  Bk.  4,  Chap.  15,  s.  4,  p.  146  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  36. 

See  Sale's  Koran,  Chap.   LXV,  p.  55. 

Art.  370.  When  the  period  of  Iddat  has  expired, 
the  repudiated  mother,  unless  she  demands  higher  remu- 
neration, is  entitled  to  preference  over  a  strange  nurse. 

When  such  nurse  consents  to  suckle  the  child 
gratuitously  or  for  a  salary  lower  than  is  customary,  while 
the  mother  claims  the  full  amount  usually  paid  in  such 
cases,  the  child  will  be  confided  to  the  strange  nurse  who 
must  suckle  it  at  its  mother's  residence. 

Notes. 

Tahtavi,  Vol.  2,  p.  276  ;  Radd-ul-Muhtar,  Vol.  2, 
pp.  689,  733. 

Baillie,  Bk.  6,  Chap.  2,  p.  456  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  4,  p.  146  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  47. 

Art.  371.  When  a  mother  who  is  under  no  obli- 
gation to  suckle  her  child,1  is  engaged  to  do  so,  she 
is  entitled  to  remuneration,  even  though  she  has  made  no 
actual  contract  to  that  effect  with  the  child's  father  for 
a  period  extending  to  two  years. 

Notes 
Radd-ul-Muhtar,  Vol.  2,  p.   734. 

Zaidu-nil-Ambani,  Vol.   2,  p.  48. 
See  Sale's   Koran,  Chap.  II,  pp.  27,  28. 


Where   re-  **72.     Where  remuneration  for  suckling  is  com- 

muneration  pounded  for,  it  is  equivalent  to  a  contract  for  hire. 

for    suck- 
ling is  com-  Where  a  mother  compounds  for  the  suckling  of  the 

pounded 

for.  child    by    accepting    a    certain    sum    of    money,    such 

1  See  Art.  286. 


Where 
mother  is 
engaged  to 
suckle  her 
child. 
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transaction  is  void  if  entered  into  during  the  subsistence  of 
the  marriage  or  during  the  period  of  Iddat1,  consequent 
upon  a  revocable  repudiation2  ;  if  entered  into  during,  or 
subsequent  to,  Iddat  consequent  upon  an  irrevocable 
repudiation3,  perfect  or  imperfect,  the  transaction  is  valid, 
and  both  the  contracting  parties  must  abide  by  their 
stipulation. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  734. 
Zaidu-nil-Ambani,  Vol.  2,  p.  49  ;  Clavel,  Vol.  1,  p.  304. 

Art.  373.    Remuneration   due   to   the    mother  for  Remunera- 
tion for 
suckling  is  not  lost  by  the  father's  death.     It  constitutes  suckling  not 

a  debt  due  to  the  mother,  and  in   respect    of  which  she  father's 
stands  on  an  equal  footing  with  the  other  creditors  of  ( 
the  estate. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  734. 

Zaidu-nil-Ambani,  Vol.  2,  p.  4l>. 

Art.  374.    A  hired  wet-nurse,   upon  expiry  of  her  where  a 
agreement,  can  be  compelled  to  renew   it  if  the  child  ,,1,7^  may 
refuses  the  breast  of  any  other  nurse.     She  is  not  bound  be  c°mpei- 

J  led  to  renew 

to  reside  in  the  house  of  the  child's  mother,  unless  there  her  agree- 
be  an  agreement  to  that  effect. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  732. 
Baillie,  Bk.  6,  Oh.  2,  p.  455  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  50. 

SECTION  II. FOSTERAGE,  AND    THE    IMPEDIMENTS    TO 

• 

MARRIAGE    ARISING    THEREFROM. 

(Arts.  375—379.) 
Art.  375.    Fosterage  creates  an  impediment  to  mar-  Fosterage 

an  impedi- 

riage  and  arises  when  a  child  is  suckled  by  a  woman  other  ment  to 

- marriage. 

1  See  Art.  310.  »  See  Art.  227.  •  See  Art.  239. 
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than  its  mother    before  it     is   two  years   old,   even  if 
suckling  takes  place  after  the  child  is  weaned. 

One  drop  of  milk  sucked  by  a  child  from  the 
breasts  of  a  woman  or  poured  into  the  child's  mouth,  or 
injected  into  its  nostrils,  provided  the  drop  is  swallowed, 
is  sufficient  to  create  an  impediment  to  marriage,  even 
if  the  milk  is  drawn  from  the  breast  of  a  dead 
woman. 

Notes. 

Tahtavi,  Vol.  2,  p.  93 ;  Radd-ul-Muhtar,  Vol.  2, 
pp.  436,  437,  438,  439,  443. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  3,  pp.  67,  70  ;  Zaidu-niU 
Ambani,  Vol.  2,  p.  51. 

See  Sale's  Koran,  Chap.  II,  pp.  27,  28,  and  Chap.  IV,  p.  63. 

Effects  of  Art.  376.    Every  woman  who  suckles  an  infant,  boy 

suckling  as     or   ~  jr]    durmg  the  two  years'  period  fixed  for  suckling 

regards  "   .          L 

prohibition  i§  regarded  in  the  same  light  as  the  child's  mother, 
while  her  husband  is  looked  upon  as  the  child's 
father. 

All  the  legitimate  children,  begotten  or  to  be 
begotten  by  the  foster  mother  and  by  the  foster  father, 
shall  be  regarded  as  the  brothers  and  sisters  of  the 
child  to  whom  the  woman  acts  as  wet-nurse. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  437,  438,  439,  442,  446; 
Tahtavi,  Vol.  2,  p.  96  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  50. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  3,  pp.  68,  69,  70  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  54. 

Persons  Art.  377.     Forterage  induces  the  same  impediment 

fosterage       to  marriage  as  blood  relationship  or  affinity.     Thus  a  man 


is  forbidden  to  marry  his  foster  mother,  foster  grand- 
mother, foster  daughter  or  foster  granddaughter,  his  full 
foster  sister  or  his  half  foster  sister,  his  foster  niece 
either  by  his  paternal  or  maternal  aunt,  and  the  wife  of 
his  foster  son  or  of  his  foster  father. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  439,  440,  441,  442. 

Hamilton's  Hedayuh,  Vol.  1,  Bk.  3,  p.  69  ;  Zaidn-nil-Ambani, 
Vol.  2,  p.  56. 


Art.  378.     Where  a  man  has  two  wives,  one  adult  Where   a 
with   whom    he  has    consummated   marriage,    and    the  wives  and 
other  an  infant,  and  the  former  suckles  the  latter,  during  ??*  other** 
the  two  years'  period  of  suckling,  both  the  marriages  are 
thereby  annulled  and  a   perpetual  impediment  is  created 
to  a  remarriage  with  either  of  the  women . 


Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  444,  445. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  8,  p.  71  ;  Zaidu-nil-Ambani, 
Vol.  2,  p.  62. 

Art.   379.     Fosterage  is  proved  by  the  testimony  of  How  foster 
two   men,    or  of    one   man  and   two   women   of  known  68 

integrity. 

As  soon  as  the  impediment  is  proved,  the  judge  will 
dissolve  the  marriage,  and  order  the  separation  of  the 
married  parties.  Where  the  separation  takes  place  before 
consummation  of  the  marriage,  the  husband  is  not  liable 
for  dower,  but  if  the  marriage  has  been  consummated, 
the  husband  pays  whichever  is  the  smaller,  the  stipulated 
or  the  proper  dower. 

AR.  TMl.  14 
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During  the  period  of  Iddat1  the  wife  is  entitled   to 
neither  lodging  nor  maintenance. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  447,  448. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  3,  p.  72  ;  Zaidu-nil-Ambani, 
Vol.  2,  p.  64. 


SECTION    HI.— HAZANAH    OR    CUSTODY    OF     THE     CHILD. 

(Arts.  380—393) 
A  mother  is  ^r^    330.     Every  mother,  provided  she  fulfils  the 

entitled  to  .  . 

the  custody    necessary  conditions,   is  entitled  to   the   custody  of  her 
children.        child,  of  either  sex,  during  the  subsistence  of  the  mar- 
riage or  after  its  dissolution,  and  to  bestow  upon  it  such 
attention  as  its  infant  years  demand. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  687. 

Baillie,  Bk.  4,  Chap.  2,  p.  456  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  p.  138  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  65  ;  Clave], 
Vol.  1,  p.  317. 

See  Sections  8,  24  of  the  Guardian  and  Wards  Act  (VIII  of 
1890).  Section  24  is  as  follows  :— 

"A  guardian  of  the  person  of  a  ward  is  charged  with  the 
custody  of  the  ward  and  must  look  to  his  support,  health  and 
education,  and  such  other  matters  as  the  law  to  which  the  ward 
is  subject  requires." 

Where  a  woman  was  repudiated  by  her  husband,  and  the 
repudiation  was  not  revoked,  held,  that  according  to  Mahomedan 
law  the  custody  of  the  infant  daughter  should  remain  with  her 
mother  until  she  attained  the  age  of  puberty—  TTamld  All  v. 
Jmtiazan,  I.  L.  R.,  2  All.,  71  (1878). 


•  See  Art,  310. 


»  See  Art.  382. 
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It  is  clear  according  to  Mahoniedan  law,  that  the    mother    is 

~  * 

of  all  persons  best  entitled  to  the  custody  of  infant  children. 
She  forfeits  this  right  on  her  marrying  a  stranger  —  Beedhun 
Bibee  v.  Fu:loollah,  20  W.  R.,  411,  />«•  Kemp,  J.  (1873). 

See    Mnhamn.dd'i   Hrqum    v.    Omdtttoonnisa,    13   W.   R.,   454 
(1870). 

Art.  381.     Unless   the    father  or  the  guardian  is  Except  when 
apprehensive  that  the  child  is  likely  to  be  taught  some  apprehension 
other  faith  than  Islam,   the  mother  or  any  other  person  °eij°aj' 
entrusted  with  the  custody  of  the  child,  even  though 
a  Christian  woman  or   a  Jewess,    is  entitled  to  retain 
such  custody,  until  the  child  has  attained  years  of  dis- 
cretion in  matter*  of  religion. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  693. 
Zaidu-nil-Ambani,  Vol.  2,  p.  66. 


Art.  382.     In    order     to     exercise    the     right     of 
custody  in  respect   of  a  child,  a  woman  whether  she  is  necessary 


the    mother    or  a   relation,    must  be    adult,    of    sound 
mind,    trustworthy,  virtuous,  and  in  a  position  to  protect  Cll8tody  " 
the  child  and  watch  over  its  education.     She  must  not  child 
be  an  apostate,  nor  must  she  be  married  to  a    stranger, 
unless  he  be  related  to    the  child  within  the  prohibited 
degrees.1 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  pp.  687,  696. 
/uiidu-nil-Ambani,  Vol.  2.  p.  66  ;  Clave),  Vol.  1,  p.  31i». 


Art.  383.     A  woman  entrusted  with   the    custody 
of  a  child,  whether  she  is  the  child's  mother  or  a  relation,  j£f18  for" 


See  Art.  ->2. 
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loses  her  right  to  such  custody  if  she  enters  into  a 
marriage  contract  with  a  man  who  is  not  related  to 

O 

the  child  within  the  prohibited  degrees.1  Should  she 
forfeit  her  right  to  the  custody  of  a  child,  this  right 
passes  to  one  of  her  female  relations  possessing  the 
necessary  qualifications.  If  no  such  relation  exists,  the 
father  or  the  guardian,  can  claim  the  custody  of  the 
child  ;  but  the  right  thus  forfeited  is  revived  upon  the 
disappearance  of  the  cause  that  led  to  its  forfeiture. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  693,  694. 

Hamilton's  Hedayab,  Vol.  1,  Bk.  4,  Chap.  14,  p.  138  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  67. 

The  mother  loses  the  right  of  custody  of  an  infant  on  her 
marrying  a  stranger  —Beedhun  Bihee  v.  Fuzloollah,  20  W.  R.,411, 
per  Kemp,  J.  (1873). 

Where  a  girl,  the  issue  of  a  Christian  marriage,  lived  under 
her  Christian  mother's  protection  up  to  the  age  of  fourteen  years, 
and  her  mother  became  a  Mahomedan  and  married  another  man, 
she  was  ordered  to  be  removed  from  the  guardianship  of  her 
mother,  notwithstanding  the  girl's  wish  to  remain  with  her  mother, 
and  placed  under  a  Christian  guardian — Helen  Skinner  v.  Sophia 
Evelina  Orde,  10  B.  L.  R.,  125,  P.  C.  (1871). 

Discretionary  power  of  Courts  to  give  or  refuse  to  give  to 
the  mother  the  possession  of  an  illegitimate  infant  discussed — 2 
Str.,  271  (1814). 

A  divorced  Mahomedan  mother  not  shown  to  be  of  bad 
character  is  entitled  to  the  guardianship  of  her  daughter  up  to  the 
age  of  nine  years — Morris  Sel.  Dec.,  S.  A.,  Bom.,  Part  II,  29 
(1849). 

A  guardian  appointed  under  the  will  of  the  putative  Maho- 
medan father  of  an  illegitimate  child,  has  no  claim  to  the  custody 
of  such  child  against  the  mother— 5  Dec.  N.-W.  P.,  39  (1850). 

1  See  Art.  22. 
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A  Mabomedan  mother  has  a  preferential  right  to  the  custody 
of  her  married  infant  daughter  over  the  infant's  husband — Wazetr 
Ali  v.  Kaim  Alt,  o  N.  W.  P.,  H.  O.  R..  196.  (1872). 


Art.  384.     In   default  of  the   mother,  the  custody   Person  enti- 
of  the  child  devolves  on   the   mother's   maternal   line  in  custody  of 


preference  to  her  paternal  line,  the  nearer  relation 
excluding  the  more  remote.  Thus,  should  the  mother  raofcher. 
to  whom  in  the  first  place  the  custody  of  the  child  was 
entrusted,  die  or  marry  a  stranger,  or  should  she  be 
incompetent  to  retain  custody  of  the  child  the  right 
passes  to  her  mother,  and  failing  the  mother  to  the 
following  relations  :— 

The  maternal  grandmother,  the  paternal  grand- 
mother, full  sister,  uterine  sister,  consanguine  sister,  full 
sister's  daughter,  uterine  sister's  daughter,  full  maternal 
aunt,  uterine  maternal  aunt,  consanguine  maternal  aunt 
consanguine  sister's  daughter,  brother's  daughter,  full 
paternal  aunt,  full  paternal  uterine  aunt,  consanguine 
paternal  aunt,  mother's  maternal  aunt,  father's  maternal 
aunt,  mother's  paternal  aunt,  father's  aunt. 


Notes. 
Radd-ul-Muhtar,  Vol.  2,   p.  692. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  14,  p.  138 ;  Zaidn- 
nil-Ambani,  Vol.  2,  p.  68  ;  Olavel,  Vol.  1,  p.  318. 


are 


Art.  385.     For    the    custody   of   children    women  Women 
are  to  be  preferred  to  men.  SenT" 

Failing,  however,  the  abovementioned  female  rela- 
tions capable  and  competent  to  exercise  the  right  of  cus- 
tody of  a  child,  the  right  passes  to  the  father's  relations 
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following  the  order  of  succession.  It  thus  falls  in  the 
first  place  to  the  child's  father,  then  to  its  grandfather, 
to  its  full  brother,  to  its  consanguine  brother,  to  its  full 
brother's  son,  to  its  consanguine  brother's  son,  to  its 
full  uncle,  and  then  to  its  consanguine  uncle. 

Where  in  the  case  of  the  father's  relations  there 
are  two  of  the  same  degree,  preference  shall  be  given  to 
the  elder  or  to  the  most  virtuous. 


Notes. 
Radd-ul-Muhtar,  Vol.  -2,  pp.  692.  693 

Hamilton's  Hedayab,  Vol.  1,  Bk.  4.  Ohap.  14.  p.  138  :  Zaidu- 
nil-Ambani,  Vol.  2,  p.  70. 


Where  there  Art.  386.     Failing  a  male  paternal  or  Asab1  relation, 

paternaTor6    or  if  he  be   of  unsound   mind,    profligate    or    untrust- 

Atdb  rela-      worthy,  the  child  is  to  be  entrusted  to  a  uterine  relation1* 
turns.  » ' 

within  the  prohibited  degrees  of  relationship  in  the 
following  order  : — to  the  maternal  grandfather,  then  to 
the  uterine  brother,  to  his  son,  to  his  uterine  paternal 
uncle,  to  his  full  maternal  uncle,  to  his  consanguine 
maternal  uncle,  or  to  his  uterine  maternal  uncle.  The 
daughters  of  uncles  or  aunts  are  only  entrusted  with  the 
custody  of  girls  ;  and  the  sons  of  uncles  and  aunts 
are  only  entrusted  with  the  custody  of  boys. 

Where  a  girl  has  no  other  relation  than  a  male 
cousin,  the  judge  ma}'  place  her  in  his  custody, 
provided  he  be  trustworthy  ;  otherwise  the  judge  will 
entrust  the  child  to  some  woman  deemed  to  be  a  fit 
and  proper  person. 

1  Agnate.  *  Zmtvil  Arfiam. 
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Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  693. 
Zaidu-nil-Ambani,  Vol.  2,  p.  71. 

The  brother  of  the  mother  of  an  infant  girl,  whose  parents 
are  dead,  is  entitled,  according  to  Mahomedan  law,  to  the  custody 
of  her  property  in  preference  to  a  woman,  who  is  not  connected 
with  the  minor  by  any  relationship — In  the  matter  of  Imam 
Buk/tsh,  I.  L.  R.,  9  Cal,  599  (1883). 

A  Mahomedan  grandmother  is  entitled  to  the  custody  of  a 
girl,  where  her  mother  has  forfeited  guardianship  by  reason  of 
her  marrying  a  stranger — Fuseehun  \.  Kajo,  I.  L.  R.,  10  Cal.,  15 
(1883). 

Where  a  girl  has  not  attained  the  age  of  puberty,  the  mater- 
nal grandmother  is  her  proper  guardian,  in  preference  to  her 
paternal  uncle — Bhoocha  v.  Elahi  Bits,  I.  L.  R.,  11  Oal.,  574 
(1885). 

Art.  387-     When  a  woman    whose  duty  it  is   to  where  a 
take  custody  of  the  child,  refuses  to  fulfil  this  duty,  she  refuses  to 
can  be  compelled    to   do   so,    if  she    is   unmarried    and 
there  is  no  other   relation  competent  to  do  so,  or   if  the 
relation  next  in  order  refuses  the  responsibility. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  689,  690. 
Zaidu-nil-Ambani,  Vol.  2,  p.  72  ;  Clavel.  Vol.  1,  p.  322- 

Art.  388.     The  expenses  of  the  child's  custody  are  Costs  in 

j  11*  mi        regard  to  a 

separate  from  those  of  maintenance  and  suckling.     Ine  child's 
father,    however,    is   equally     responsible    for  them    if  c 
the    child   has   no  means   of    its   own,    but    if    it   has 
means  of  its  own,  the  father  is  neither  bound  to  pay 
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for  its  custody,  nor  for  its   suckling,  food,    clothing   or 

lodging. 

Notes. 

Radd-ul-Muhtar,  Vol   2,  p.  691. 
Zaidu-nil-Ainbani,  Vol.  2,  p.  73. 

Where  Art.  389.     Where  a  mother  is  entrusted  with  the 

mother  w 

not  entitled    custody   of  her  child,    either  during    the  marriage,   or 

neratTon  for    during  the  period  of  Iddat1  consequent  upon  a  revocable 

of  he"  child     repudiation,2  she  is  not  entitled  to  any  remuneration. 

But  if  she  is  entrusted  with  the  custody  of  the   child 

after    the    marriage   is   irrevocably  dissolved,    or  when 

she  is    married   to  a  relation  of  the   child   within    the 

prohibited  degrees,3  she  is  entitled  to  remuneration. 

Notes. 

Radd-ul-Muhtar,  Vol.    2,  pp.  690,  691. 
Zaidu-nil-Ambani,  Vol.  2,  p.  74. 


Where  both  Art.   890.     Where  both  the  father  and  the  child  are 

and  child1*       without   means,    and    there    are  no    relations     within 

are  without    ^Q  prohibited  degrees,  who  will  gratuitously  undertake 

the  child's  custody,  the  mother,  in  spite  of  her  refusal 

to  take  charge  of  the  child  without  remuneration,  can 

be  compelled  to  do  so  and  to  attend  to  its  education. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  688,  692. 
Zaidu-nil-Ambani,  Vol.  2,  p.  76 


Age  at  which         Art.     391.     For  a  boy  the  right  of  custody  ceasea 
boy  or  girl     at  the  age  of  seven  years,  and    for  a  girl  at  the  age  of 

ceases.  • 

nine  years. 


1  See  Art.  310.  •  See  Art.  227.  •  See  Art.  22. 
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At  these  ages  the  father  can  claim  and  withdraw 
the  child,  and  in  case  of  refusal,  the  person  who  has 
custody  of  the  child  can  be  compelled  to  give  up  the 
child.  On  her  part,  if  she  wishes  to  give  up  the  child, 
she  can  compel  the  father  to  withdraw  him. 

When  the  child  is  a  boy  and  has  neither  father  nor 
grandfather,  he  must  be  placed  in  the  charge  of  a  near 
paternal  male  relation,  but  if  a  girl  she  can  only  be  placed 
in  charge  of  a  male  relation,  who  is  within  the  prohibited 
degrees  of  marriage. 

Where  the  child  has  no  paternal  male  relation, 
it  must  be  left  in  the  charge  of  the  person  in  whose 
custody  it  is,  unless  the  judge  can  find  a  more  capable 
or  trustworthy  person  as  a  guardian. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  694,  695. 

Hamilton's  Hedayab,  Vol.  1,  Bk.  4,  Chap.  14,  p.  139  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  77. 

The  mother  is,  according  to  Mahomedan  law,  the  proper 
person  to  have  charge  of  an  infant  son  under  the  age  of  seven 
years — Futteh  Alt  Shah  v.  Fnzeelutunnissa,  W.  R.  Snp.  Vol.,  131 
(1864). 

It  is  perfectly  clear,  according  to  Mahomedan  law  that 
the  mother  is  entitled  to  the  custody  of  a  child,  if  a  boy,  he  is  to 
remain  in  that  custody  till  seven  years,  and  if  a  girl  till  puberty — 
In  the  matter  of  Tayheb  Ally,  2  Hyde,  63  (1864). 

According  to  the  Shia  School  of  Mahomedan  law,  the 
custody  of  a  female  child  rests  with  the  mother  only  up  to  the 
seventh  year — Raj  Begum  v.  Reza  Ho&sein,  2  W.  R.,  76  (1865). 

According  to  Mahomedan  law  a  paternal  uncle  has  no  legal 
right  to  the  guardianship  of  the  property  of  the  minors  in  pre- 
ference to  the  mother,  while  it  is  admitted  that  the  mother  has 
the  preferential  right  to  the  custody  of  their  persons — Alimodeen 
Moallem  v.  Syfoora  Bibee,  (\  W.  R.,  125  (1866). 
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A  Mahomedan  mother  has  the  right  to  the  custody  of  the 
person  of  her  minor  son  up  to  the  age  of  seven  years — In  the 
matter  of  Ameeroonissa,  11  W.  R.,  297(1869). 

The  right  to  the  care  and  custody  of  a  Mahomedan  girl 
belongs  not  to  the  husband,  hut  to  her  mother  until  she  attains  the 
age  of  puberty — In  the  matter  of  Khatija  Bibi,  5  B.  L.  R.,  557, 
per  Norman,  J.  (1870). 

Although  the  mother's  custody  of  an  infant  wife  who  has  not' 
attained  puberty  may  he  legal,  custody  by  the  husband  is  not 
necessarily  illegal  under  Mahomedan  law— In  the  matter  of  Afaliin 
Bihi,  13  B.  L.  R ,  160  (1874). 

Where  a  Mahomedan  woman  sued  for  the  custody  of  her 
minor  sister  as  her  legal  guardian,  held,  that  although  she  would 
be  prima  facie  entitled  to  the  guardianship  of  her  younger  sister, 
yet  her  own  bad  character  and  manner  of  life  must  be  held  to  dis- 
qualify her  according  to  Mahomedan  l&vt—Abasi  v.  Dunne,  I.  L. 
R,  1  All.,  598(1878). 

According  to  the  Shia  School  of  Mahomedan  law,  a  mother  is 
entitled  to  the  custody  of  her  daughter,  unless  she  has  committed 
some  act  of  impropriety — In  the  matter  of  Hosseini  Begum,  I.  L. 
R.,  7  Gal.,  434  (1881). 

According  to  Mahomedan  law  the  effect  of  the  contract  of 
marriage  is  to  place  the  wife  under  the  dominion  of  the  husband, 
but  notwithstanding  the  marriage  the  right  to  the  care  and 
custody  of  a  girl  belongs  not  to  the  husband  but  to  her  mother, 
until  she  attains  the  age  of  puberty — Nur  Kadir  v.  Zulaikha 
Bilee,  I.  L.  R,  11  Cal.,  649  (1885). 

Under  Mahomedan  law,  a  mother's  title  to  the  custody  of  her 
children  remains  until  they  attain  the  age  of  seven  years — Idn  \. 
Amiran,  I.  L.  R.,  8  AIL,  322  (1886). 

A  Mahomedan  lather  governed  by  the  Shia  School  of  Maho- 
medan law,  is  entitled  to  the  custody  of  his  children  after  they 
have  attained  the  age  of  seven  years.  The  mother  would  be  en- 
titled to  the  custody  of  a  girl  only  until  she  was  seven  years — 
Lardli  Begum  v.  Mahomed  Amir  Khan,  I.  L.  R.,  14  Cal.,  615 
(1887). 

A  Mahomedan  mother  is  entitled  to  the  custody  of  her 
daughter  in  preference  to  the  father  until  the  girl  attains  the 
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age    of  puberty —  Knrban  |v.   Kiny-Emperor,   I.  L.    R.,   32  Oal.. 
444,  per  Harington,  J.  (1904). 

See  Muckoo  v.  Arzoon  Sahoo,  i>  W.  R.,  235  (1866);  In  the 
matter  of  Saifhri,  L  L.  R.,  16  Bom.  307  (1891)  ;  In  the  matter 
of  Joshy  Assam,  I.  L.  R..  23  Cal..  290,  -per  Sale,  J.  (1895)  ; 
Mokoond  Lai  Sinfilia  v.  Xnlodip  Clmnder  Singha,  I.  L.  R.,  25 
f'al..  881  (1898). 

Art.     392.     While  the  custody  lasts,  neither    the  Custodian's 
child's  father  nor  any  other  guardian,  can  take  the  child  j.^t  d?  the" 
away  from    the  place   in     which  the   custodian  resides  c 
without  her  consent. 

But  if  the  custodian  marries  a  stranger  and  if  there 
be  no  other  female  relation  of  the  mother  competent  to 
be  entrusted  with  the  custody,  the  father  can  withdraw 
the  child.  On  the  other  hand  if  the  custodian's  right, 
or  the  right  of  an}'  of  her  relations  revives,  the  father 
must  immediately  return  the  child  to  the  former 
custodian  or  competent  relation. 

Notes. 

Radd-ul-Muhtar  Vol.  :  2,  p.  697,  698. 
Zaidn-nil  Ambani,  Vol.  2,  p.  78. 


Art.  393.  During  the  period  of  Iddat*  consequent  wife's  right 
upon  repudiation,  a  mother  can  in  no  instance  remove  ciiiid^dnring 
the  child  entrusted  to  her  care  from  the  place  in  which  a"<J after 

Idaat  con- 

the  father  lives.  sequent 

upon  repu- 

After  the  expiry  of  her  Iddat,   she  cannot  remove  <Ilatlon- 
the  child  to  any  great  distance   from  the  place  in    which 
the   father  lives,  without  the    latter's  consent ;  such  as 
from  one  town  to  another   town,   or  from  a   village  to 
a  town,  or  from  one  village  to  another,    unless  she    was 

O  7 

•  See  Art.  310. 
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born   in  the  place  to    which  she  wishes    to    transfer  the 
child. 

But  if  she  was  not  born  in  the  place  to  which  she 
wishes  to  remove  the  child,  or  if  she  was  born  but  not 
married  there,  she  cannot  remove  the  child  without  the 
father's  consent,  unless  the  place  be  at  such  a  distance 
as  to  enable  the  father  to  visit  the  child  and  return  the 
same  day  before  nightfall. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  697. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  14,  pp.  13i>,  140  : 
Zaidn-nil-Ambani,  Vol.  2,  p.  79  ;  Clavel,  Vol.  1,  p.  324. 


Nocastodian  Art.  894.  No  person  having  the  custody  of  a  child 
inother  can  other  than  the  mother,  can  in  any  case  remove  it  from 
the  place  in  which  the  father  lives  without  his  consent. 


remove  child 
without 
father1*  con- 
sent. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  697. 
Zaidn-nil-Ambani,  Vol.  2,  p.  7t>. 


Duties  of  a 
father  to- 
wards hi* 
children 


SECTION    IV. THB    DUTIES    OF    A    FATHER    WITH     REGARD 

TO    THB    MAINTENANCE    OF    HIS    CHILDREN. 

(Arts.394— 407.) 

Art.  395.  Every  father  is  bound  to  provide  food, 
raiment,  and  lodging  for  his  child  if  without  means, 
whether  it  be  a  boy  or  a  girl.  In  the  case  of  a  boy  the 
obligation  lasts  until  he  is  able  to  provide  for  his  own 
needs  by  his  labour,  in  the  case  of  a  girl  until  she  is 
married. 
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Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  218  ;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  178  ;  Radd-ul-Muhtar,  Vol.  2,  pp.  727,  728, 
729. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  15,  s.  4,  p.  146  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  79  ;  Olavel,  Vol.  1,  p.  297. 


Art.    396.     A    father  is    obliged   to    maintain    his  where 
adult  son  if  he  be  without  resources,  crippled,  or  suf-  provide™ 
ferine:  from  an  infirmity  that  renders  him  unable  to  work  ™ai"t*nan°« 

»  for  his  adult 

for  his  own  livelihood.     He  is  also   responsible   for  the  af>n 
maintenance     of     his     adult    unmarried     daughter,    if 
who   is    without    resources,    even    though    she   has   no 
infirmity. 

Notes, 
Radd-ul-Muhtar,  Vol.  2,  p.  729. 

Baillie,  Bk.  6,  Chap.  2,    p.  458  ;   Zaidu-nil-Ambani,  Vol.    2, 
p.  81. 

Art.    897.     A  father   is   alone  responsible  for  the  where 
maintenance  of  his  children,  who  are  without  means  of  responsible 
their  own,  unless  he  himself  is  poor  and  also  infirm  or  f?~5ia  , 

children  s 

suffering     from    a   malady   which    prevents   him    from  niain- 

11.         .  m,  .  tenancy. 

carrying  out  his  obligation.  Ine  maintenance  of  the 
children  then  devolves  upon  those  relations,  whose  duty 
it  is  to  maintain  the  children  in  the  case  of  the  father's 
death. 

Notes. 

Rudd-ul-Muhtar,  Vol.  2,  p.  730. 
Xaidu-nil-Ambani,  Vol.  2,  p.  84. 
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Where  father 
is  poor  but 
in  good 
health. 


Art.  398.  A  father  who  is  poor,  but  who  does 
not  suffer  from  any  infirmity  or  malady,  cannot  be 
released  by  reason  of  his  poverty  from  the  duty  of  main- 
taining his  children.  It  is  his  duty  to  provide  for  them 
by  his  labour.  If  he  refuses  to  work  for  them,  although 
capable  of  doing  so,  he  can  be  compelled  under  penalty 
of  imprisonment.  Should  the  proceeds  of  the  father's 
labour  be  not  sufficient  to  satisfy  the  needs  of  his 
children,  or  should  he  fail  to  find  work,  the  nearest 
relations  in  easy  circumstances  shall  be  called  upon  to 
make  up  the  deficiency. 


Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  728,  730. 

Baillie,  Bk.  6,  Chap.  12,  p.  456  ;  Zaidu-nil-Arabani.     Vol.   2, 
p.  84. 

Where  the  Art.  399.     Where  a  father  is  destitute,  the  mother, 

becomes        if    she   has  the    means,    becomes   responsible    for    the 
responsible     maintenance  of  her  children.     Whether  it  be  the  mother 

tor  the 

maintenance  or   any    other   relation    who    advances    the   money   for 

of  her  J 

children.  maintenance,  the  sums  advanced  remain  a  debt  against 
the  father,  to  be  recovered  when  he  is  in  easier 
circumstances. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  728,  730. 

Baillie,  Bk.  6,  Chap.    2,   pp.   457,   458  ;    Zaidu-nil-Ambani, 
Vol.  2,  p.  84  ;  Clavel,  Vol.  1,  p.  299. 


Where  near  Art.  40O.     Where  a  father   is  dead  or   held  to  be 

become  *  so>   an^  leaves  a  minor  child  without  means,  or  an  adult 

responsible  Qfcfift  w}lo  is*  infirm,  and  in  either  case  having  ascendants 

for   child- 
ren's main-  \n   easy    circumstances,    if   the  latter   be   all    related   in 

tenance. 
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.the  same  degree  to  the  deceased  but  cannot  all  inherit 
from  him,  the  ascendant  who  would  inherit  is  responsible 
for  the  maintenance.  Thus,  if  a  child  has  a  paternal 
grandfather  and  a  maternal  grandfather,  both  in  easy 
circumstances,  it  is  the  duty  of  the  former  to  provide  for 
his  grandchild's  maintenance. 

Where  the  ascendants  can  all  inherit  from  the 
deceased,  they  are  all  bound,  proportionately  to  their 
respective  rights  in  the  estate  to  share  in  providing 
for  the  child's  maintenance.  Thus,  if  the  child  has  a 
mother  and  a  paternal  grandfather,  the  latter  is  liable 
for  two-thirds  and  the  mother  for  one-third  of  the 
maintenance. 

Notes. 

Radd-ul-Muhtar,  Vol.  -J,  p.  737. 
Zaidn-nil-Ambani,  Vol.  2,  p.  87. 


Art.  401.     Where  a  father  is  dead  or   held  to  be  Where  the 
so,  and  leaves  a  minor  child  without  means,  or  an  adult 
child  who  is  infirm,  and  there  are  in  either  case  ascendants 


before 

and  collateral  relations,  who  cannot  all  inherit  from  the  collateral 
deceased,  the  nearest  ascendant  is  alone  liable  for  the 
maintenance,  whether  he  or  a  collateral  relation  is  the 
sole  heir.  Thus,  if  a  child  without  means,  has  a  paternal 
grandfather  and  a  full  brother  or  a  maternal  grand- 
father and  an  uncle,  in  either  case  it  is  the  grandfather 
who  will  bear  the  expenses  of  maintenance. 

If  the  ascendants  and  collateral  relations  can  all 
inherit  from  the  deceased,  they  must  bear  the  cost  qf 
the  child's  maintenance  between  them  -in  proportion  .to 
their  respective  shares  in  the  inheritance.  Thus,  if  a 
child  has  a  mother  and  a  full  brother,  or  a  full  nephew 
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or  a   full  uncle,    the  mother  will  pay  one- third  and  the 
male  paternal  relation  two-thirds  of  the  maintenance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  737. 
Zaidu-nil-Ambani,  Vol.  2,  p.  89  ;  Olavel,  Vol.  1.  p.  300. 


Where  the 
father  ia 
missing 


Art.  402.  Where  a  father  is  missing  and  leaves 
behind  him  children  to  whom  maintenance1  is  due  and 
also  leaves  property  in  his  house  of  such  nature  as  may 
be  used  for  maintenance,  the  judge  can  order  mainte- 
nance out  of  such  property.  If  the  absent  father  leaves 
property  in  deposit,  or  has  a  debt  due  to  him,  the  judge 
can  order  payment  of  the  maintenance  out  of  the 
deposit  or  debt,  provided  that  either  can  be  made  use  of 
for  such  a  purpose,  and  the  depositary  or  creditor 
respectively  admits  the  deposit  or  the  debt. 

A  child  without  means  can  also  take  what  is 
necessary  for  its  subsistence  out  of  property  left  by 
its  absent  father,  provided  that  such  property  can  be 
made  use  of  for  maintenance. 


Notes. 


Fatawa-i-Alamgiri,  Vol.   2,   pp.   178,179;  Radd-ul- 
Muhtar,  Vol.  2,  p.  731. 

Zaidu-nil-Ambani,  Vol.  2,  p.  91. 


A  father  i*  Art.  403.     A    father     is   not   responsible   for   the 

maintenance  of  the  wife  of  his  minor  son,  who  is  without 


maintenance  means,   unless  he  has  undertaken  to   be  so.     He   can 

of  hia  minor 

son's  wife,      nevertheless  be  ordered  to  provide  for  her  maintenance, 


Si-c  Art.  575. 
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whieh  he  can  recover  from  the  son,  when"  his  position  in 
life  improves. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.  699. 

Baillie,  Bk.  6,  Chap.  3,  p.  463  ;  Zaiclu-nil-Ambaui,  Vol. 
2,  p.  95. 

A  Court  is  not  competent  to  award  to  a  Mahomedan  daughter- 
in-law  a  monthly  allowance  for  maintenance  against  her  father- 
in-law  —  Meer  Ubdool  Kureem  \.  Fukhroonisa,  3  S.  D.  A.,  60 
(1820). 

Art  404.  When  a  minor  son  becomes  old  enough  Where 
to  earn  money  by  his  labour,  his  father  can  set  him  to  ^  ^ 
work  or  can  have  him  taught  a  trade  which  will  enable  s°n  toem- 

ployruent- 

him  to  earn  his  own  living.  A  father  can  employ  his 
son's  earnings  in  providing  for  the  latter's  maintenance, 
and  if  there  is  any  surplus,  can  lay  it  by,  and  hand 
it  over  to  the  boy  on  his  attaining  majority. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  728,  729  ;  Fatawa-i- 
Alamgiri,  Vol.  2,  p.  178. 

Baillie,  Bk.  (5,  ('hap.  3,  p.  458  ;  Zaidu-nil-Ambani,  Vol.  2. 
p.  81. 

Art.  405.     Where     a     mother     complains  of    the  where  the 
inadequacy  of  the   sum   allowed   by   the  father  for  her 


child's  maintenance  or  of  the  father's  refusal  to  pay  for  t*"*1*'6  IS 

inadequate 

maintenance,  the  judge  shall  fix  the  amount  and  order  it  the  judge 

**  ^5  r       i|      /»        *r 

to  be  paid  to  the  mother  for  the  benefit  of  the  child.          amount. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  728,   729  ;     Fatawa-i- 
Alamgiri,  Vol.  2,  p.  177. 

Zaidu-nil-Ambani.  Vol.  2,  p.  9f>. 

AR,  IML  15 
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Mother  may  Art  406.  •  A     mother   can    validly    come     to  *  an 

agreement  agreement  with  the  father  as  to  the  sum  due  for  the 
maintenance  of  their  children.  Should  the  sum  agreed 
upon  exceed  that  which  the  children  require,  the 
surplus  need  not  be  returned  to  the  father,  but  if  the 
sum  agreed  upon  be  insufficient,  the  father  must 
raise  it  to  the  necessary  amount. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  178. 

Baillie,  Bk.    6,  Chap.  2,  p.   459  ;   Zaidn-nil-Ambani,   Vol.   2, 
p.  96. 


Art  40t7      A   debt  for  maintenance  decreed   by  a 
nance  judici-  judge  in  favour  of  a  child  without  means,  is  not  extin- 

ally  decreed.  J     .  . 

guished  if  left  unclaimed  for  one  month  or  more,  even 
when  the  child's  mother  has  borrowed  money  for  its 
maintenance  without  first  obtaining  an  order  from  the 
judge. 

Notes. 

Radd-ul-Muhtar,  Vol.    2,  pp.    743,   745  ;  Fatawa-i- 
Alamgiri,  Vol.  2,  p.  177. 

Zaidu-nil-Ambani,  Vol.  2,  p.  97  ;  Clavel,  Vol.  1,  p.  301. 


CHAPTER.    III. 

MAINTENANCE  OF  PARENTS   BY  THEIR  CHILDREN. 

(Arts.  408—414.) 
Children  res-  Art.  408.     Children     of     either     sex,      minor     or 

ponsible   for  .  .   . 

maintenance  adult  it  in   easy  circumstances   are   responsible  for  the 
cendantfl        maintenance     of     poor       parents      and    grandparents, 

whether  they    are    infirm     or  able    to    earn    their   own 

living. 
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Notes. 

Fata  \\a-i-Alamgiri,  Vol.  2,  pp.  178,  179  ;  Radd-ul- 
Muhtar,  Vol.  2,  p.   736. 

Baillie,  Bk.  6,  Chap.  3,  p.  461  ;  Hamilton's  Hedayah,  Vol.   1, 
Bk.  4,  Chap.    15,  s.  5,  p.  147  ;  Zaidu-nil-Ambani,   Vol.   2,  p.  99. 

See  Sale's  Koran,  Chap.  XXXI,  p.  336. 

A  Mahomedan  is  not  bound   to    maintain    his  widowed  step- 
mother— Butlday  Saib  v.  Zoonoo  Bee,  Dec.  Mad.  S.  A.,  199  (1853). 

Art.  4O9.     Where  a   father    is    infirm   or    ill  and  Where 
unable   to    take    care    of   himself,  his  child    must  pay 


for  the   maintenance  of  a  servant,    in    order    that    his   [^  •Jfer 

himself, 

wants  may  be  attended  to.  child  must 

furnish  a 
servant's 

Notes.  mainte- 

nance 

Radd-ul-Muhtar,  Vol.    2,  p.  736  ;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  179. 

Hamilton'?  Hedayah,  Vol.  J ,  Bk.  4,  Chap.  15,    s.   5,  p.  147  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  101. 

Art.  41O.     No    child    is    obliged    to   maintain    its  Where 
mother  if  she  has  married  a  second  time,  as  this   obliga-  ^es  a^econd 
tion  rests  entirely  upon  her  husband  ;  but  if  the  second  tim.e  her 

•       *  maintenance 

husband  be  in  embarrassed  circumstances,  or  be  absent  iauotincuni- 

b'Miton 

and  have  left  no  property  the  child,  if  in  a  position  to  ci.ii.l 
do    so,     must    maintain    its     mother   and   recover    the 
amount  from    the  husband  when  he  returns  or  becomes 
solvent. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  735. 
Znidu-nil-Ambani,  Vol.  2,  p.  101. 

Art.  411      The  maintenance    of  a  poor   father   is  Maintenance 
not  incumbent    on  a  child   who  is  also  poor,  unless  the  |)a,ei,ts 
latter  is  able   to  work  for  its  living  while  the  father  is  IIICU 
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upon  the  infirm  and  unable  to  do  so.  The  poor  mother  is  held  in 
the  same  light  as  the  infirm  father,  even  though  she 
suffers  from  no  infirm  it}'. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  p.   735. 

Baillie,   Bk.  6,  Chap.  3,  p.  462  ;  Zaidu-nil-Ambani,  Vol.  2, 
p.  102. 


Mainte-  Art.  412.     Where  an  absent  child  leaves  behind  him 

poor  parents  any  property  or  a  debt  which  is  due  to  him,  the  judge 
is  missing  can  order  that  the  destitute  parents  of  the  absent  child 
DTODMtv***  sha\l  ke  maintained  out  of  such  property  or  debt, 
behind.'  provided  it  can  be  made  use  of  for  such  a  purpose. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  722,  742,  743. 
Zaidu-nil-Ambani,  Vol.  2,  p.  103. 


Art.  413.     The    maintenance     of   the    aged,    the 

tenauce  falls  -11  -,1  j       -0.1 

upon  the        crippled  and  the  sick  who  are  without  means  and  without 


relations  falls  upon  the  lait-ul-maL1 


Bury. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  p.  306. 
Zaidu-nil-Ambani,  Vol.  2,  p.  105. 

Proportion  Art.  414.  The  obligation  of  children  to  maintain 

nLTeaduee"in  their  poor  parents,  is  irrespective  of  their  shares  in  the 
ToTrela-  inheritance  of  their  parents  and  is  based  on  their 
tions.  condition  in  life.  Thus  a  son  and  a  daughter,  both  in 

a  condition  to  provide  maintenance,  must  each  contribute 

one-half. 

»  Or  the  public  treasury. 
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In  the  same  manner  two  sons  in  easy  circumstances, 
one  of  whom  is  a  Muslim  and  the  other  a  Christian 
or  a  Jew,  must  each  provide  one-half  of  the  main- 
tenance. 

Grandchildren  of  either  sex  related  in  the  same 
degree  must  contribute  equally  to  the  maintenance  of 
their  ascendants. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  735,  736  ;  Fatawa-i- 
Alamgiri,  Vol.  2,  p.  179. 

Baillie,  Bk.  6,  Chap.  3,  pp.  463,  464  ;  Zaidn-nil-Ambani,  Vol. 
2,  p.  106. 


CHAPTER  IV. 

MAIXTEXANCE  OF  RELATIONS  OTHER  THAN  ASCENDANTS 
VXD  DESCENDANTS. 

(Art.  415—419.) 

Art.  415.     The  liability  to  maintain  a  poor  relation  Liability  of 
in   need   of  assistance  is  distributed  among  his  relations  S^iJtribu 
within    the    prohibited    degrees,    in    proportion    to   the  ^d  among 

shares  they  would  take  in  his   inheritance.  within  pro- 

hibited 

The   law   makes   no   difference   between   claims  for  de£rees- 
maintenance  made  by  minors  of  either  sex,  or  male  adults 
who   are  infirm  and  unable  to  earn  their  livelihood,  and 
between  claims   made  by  adult   females    enjoying  good 
health  and  able  to  work. 

Notes. 
Radd-ul-Muhtar,  Vol.  2,  pp.  739,  740. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,  Chap.  15,  s.  5,   pp.  147, 
148  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  108. 

See  Sale's  Koran,  Chap.  II,  p.  48. 
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Difference  of 
away  with 
01 


Obligation 
of  mainte- 
nance rests 
first  with 
the  relation 
with  whom 
marriage  is 
prohibited. 


Where  there 
are  several 
relations 
they  contri- 
bute pro- 
portionately 
to  their 
shares  in  the 
inheritance. 


Art.  416.  Difference  of  religion  does  away  with 
the  obligation  of  maintenance,  unless  the  claimant  is  the 
wife,  an  ascendant  or  a  descendant  of  the  party  liable  for 
the  maintenance  and  is  a  non-Muslim.  Thus  a  Muslim 
is  in  no  way  liable  for  the  maintenance  of  his  non-Muslim 
brother  and  vice  versa. 

Notes. 
Fatawa-i-Alamgiri,  Vol.  2,  p.  181. 

Baillie,  Bk.  6,  Chap.  3,  p.  466  ;  Hamilton's  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  5,  p.  147  :  Zaidu-nil-Ambani,  Vol.  2,  p.  111. 

Art.  417-  The  uterine  relation  outside  the  prohi- 
bited degrees1  is  free  from  any  obligation  to  provide 
maintenance  so  long  as  there  exists  a  relation  with 
whom  marriage  is  prohibited.  Where  there  are  two 
relations,  one  of  whom  is  within  the  prohibited  degree 
and  the  other  not,  payment  of  the  maintenance  is  in- 
cumbent upon  the  former  and  not  upon  the  latter. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  180. 
Zaidu-nil-Ambani,  Vol.  2,  p.    112. 

Art.  418.  Where  there  are  several  relations,  all  of 
the  same  degree  and  all  in  easy  circumstances,  mainte- 
nance is  incumbent  upon  those  who  are  entitled 
to  inherit,  in  proportion  to  their  shares  in  the  in- 
heritance. 

Thus  if  there  is  a  paternal  and  also  a  maternal 
uncle  both  in  easy  circumstances,  the  former  must  bear 
the  whole  cost  of  his  nephew's  maintenance  as  he 
would  inherit  from  the  nephew  to  the  exclusion  of  the 
maternal  uncle.  A  paternal  uncle  must  also  bear  the 


See  Art.  '2:2. 
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cost  of  maintenance  to  the  exclusion  of  a  paternal  aunt. 
Where  there  is  a  maternal  uncle  and  also  a  maternal 
aunt,  the  uncle  provides  two-thirds  and  the  aunt  one- 
third  of  the  maintenance. 

Should  the  person  in  need  of  maintenance  have 
three  sisters,  the  full  sister  must  contribute  three-fifths 
of  the  maintenance,  the  consanguine  sister  one-fifth, 
and  the  uterine  sister  one-fifth.  Should  there  be 
three  brothers,  the  uterine  brother  is  responsible  for 
one-sixth,  and  the  full  brother  for  the  remainder  of 
the  maintenance,  the  consanguine  brother  being  totally 
exempted. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  740,  741  ;  Fatawa-i- 
Alamgiri,  Vol.  2,  p.  180. 

Zaidu-nil-Arabani,  Vol.  2,  p.  113. 


Art.  419.     A      debt      for      maintenance     due     to  where  debt 

•  11  •  f°r  niainte- 

relations  other  than  ascendants  or  descendants  is  extin-  nance  in 
guished  if  not  paid  within  one  month  of  its  becoming  due,  distant  ° 


unless  the  debt  has  been    contracted    under   an  order  of 

extintfuish- 

the  judge,  in  which  ca.se  it  can  be    recovered   from    the  e(1- 
deceased  debtor's  estate  if  not  discharged  in  his  lifetime. 

Notes. 
Radd-ul-Muht3r,  Vol.   2,  pp.  743,  744,  745. 

Hamilton's  Hedayah,  Vol.  1,  Bk.  4,   Chap.  15,  s.  5,   p.    149  : 
Zaidu-nil-Ambani.  Vol.  2.  p.  115. 


CHAPTER  V. 

PATERNAL  AUTHORITY  (VILAYAT). 
(Arts   420—434.) 


Art  420.     A  father  is  guardian  of  the  person   and  Father's 
property  of   his  children   of  either  sex,  be  they  minors,  authority 
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over  his 


Such  autho- 

ritv  £xi*^ts 

even  when 


or  of  age  and  legally  incompetent,1  including  minors 
entrusted  to  the  custody  of  their  mother  or  her  rela- 
tions. He  has  also  the  power  to  give  such  children  in 
marriage. 

Notes. 
Zaidu-nil-Ambani,  Vol.  2,  p.  116. 

The  position  of  a  Mahomedan  widow  in  respect  of  her  de- 
ceased husband's  estate,  is  ordinarily  nothing  more  or  less  than 
that  of  any  other  heir,  and  even  in  case  of  minority  of  her 
children,  she  cannot  exercise  any  power  of  disposition  with  refer- 
ence to  their  property,  because  she  cannot  act  as  their  guardian 
in  respect  of  such  matters.  Under  certain  limitations  she  may 
act  as  guardian  of:  the  person  of  her  children  till  they  reach  the 
age  of  discretion,  but  the  interest  of  their  property  never  vests  in 
her  without  special  appointment  by  the  ruling  authority,  in  de- 
fault of  other  relations  who  are  entitled  to  such  guardianship  — 
Sitaram  v.  Amir  Begum,  1.  L.  R.,  8  All.,  324  (1886). 

As  to  the  duties,  rights,  and  liabilities  of  Guardians,  see  Chap. 
Ill  of  the  Guardian  and  Wards  Act  (VIII  of  1890). 

Art.  421-  The  guardianship  of  the  father  continues 
to  exist  to  its  full  extent,  over  the  person  and  property 
°^  a  lunatic  child,  even  after  its  attaining  the  age  of 
puberty.2  It  ceases,  however,  when  the  child  reaches 
the  age  of  puberty  and  is  in  full  possession  of  its  mental 
and  intellectual  faculties,  but  revives  as  soon  as  the  child 
subsequently  becomes  insane. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  12. 
Zaidu-nil-Ambani,  Vol.  2,  p.  118. 


How  a  Art.  422.     A     father     of    known     integrity     and 

dearth"      business  capacity,  can  deal  with  the  property  of  his  minor 
of  6h?8°Perty  or  mcaPable  children,  by  selling   or   otherwise  disposing 


children. 


1  See  Art.  553. 


See  Art.  566. 
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of  it,  or  by  making  a  suitable  use  of  it  in  trade  or 
commerce,  or  by  laying  it  out  in  merchandise  with  a 
view  to  its  increase,  and  can  also  entrust  his  powers  to 
an  agent. 

The  father  as  guardian  has  also  the  power  to  let 
out  or  hire  the  services  of  his  male  child,  and  to  lease  or 
lend  all  real  and  personal  property  including  lands, 
animals  and  every  thing  else  belonging  to  the  children 
subject  to  his  authority. 

Notes. 
Zaidu-nil-Ambani,   Vol.  2,  p.  118. 

A  sale  by  a  Mussalman  of  his  children's  lands,  he  having 
declined  their  guardianship,  was  held  to  be  null  and  void — Syed 
As/tru/ali  v.  Mirza  Quasim,  3  Sel.  Rep.  S.  D.  A.  65  (1820). 

A  deed  executed  by  the  mother  on  behalf  of  minors,  while 
the  father  was  alive  is  not  binding  on  the  minors — 1  Dec. 
N.-W.,  112  (1846). 

According  to  Mahomedan  law,  a  sale  by  a  guardian  of  the 
landed  property  of  an  infant,  is  not  permitted  otherwise  than  in 
case  of  urgent  necessity,  or  very  clear  advantage  to  the  infant — 
Bakshan  v.  Madai  Kooeri,  3  B.  L.  R.,  423,  per  Norman,  J.  (1869). 

The  question  of  legal  necessity  does  not  necessarily  arise  in 
cases  of  sale  under  Mahomedan  law,  though  it  properly  forms  an 
element  for  consideration  when  the  conduct  of  a  guardian  is  called 
in  question.  That  law  looks  to  the  benefit  of  the  minors,  and 
permits  the  guardian  to  dispose  of  the  property,  if  it  be  for 
the  benefit  of  the  minor — Syed&n  v.  Syed  Vilayet  Ali  Khan, 
17  W.  R.,  239  (1872). 

Where  two  Mahomedau  widows  sold  a  portion  of  the  real 
estate  belonging  to  the  minor  daughter  of  their  deceased  husband, 
to  satisfy  certain  decrees,  held,  that  if  the  minor  was  in  possession, 
and  was  not  a  party  to.  or  properly  represented  in  the  suits  in 
which  the  creditors  obtained  decrees,  then  she  cannot  be  bound 
by  the  decrees,  nor  by  the  sale  subsequently  effected,  and  accord- 
ing to  Mahomedan  law,  she  is  entitled  to  recover  her  share  on  the 
payment  by  her  of  her  share  of  the  debts,  for  the  satisfaction  of 
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which   the  sale  was  effected — Hamir  Singh  v.   Zakia,  I.  L.    R.,  I 
All.,  57,  F.B.  (1875). 

Where  a  Muhomedau  lady  was  in  possession  of  certain  pro- 
perty on  her  own  account  and  on  behalf  of  certain  minors,  who 
were  her  orphan  nephew  and  niece,  and  she  sold  the  same  to  satisfy 
certain  debts  and  for  other  necessary  family  purposes  and  wants 
for  the  benefit  of  the  minors,  held,  that  according  to  Mahomedan 
law  and  the  principles  of  equity,  justice  and  good  conscience,  the 
sales  were  binding  upon  the  minors — Hasanali  v.  Mehdi  Hnsain, 
I.  L.  R.,  1  All.,  533  (1877). 

No  greater  powers  can  be  exercised  by  a  de  facto  guardian 
who  has  not  legally  completed  his  right  to  manage  a  minor's  estate 
than  can  be  exercised  by  a  guardian  duly  appointed  under  Act  XL 
of  1858 — Abhassi  Begum  v.  Rajroop  Koonwar,  I.  L.  R.,  4  Cal.,  33 
(1878). 

Although,  according  to  Mahomedan  law,  an  uncle  cannot  be 
the  guardian  of  the  property  of  a  minor,  yet  there  is  nothing  to 
prevent  him  from  representing  his  minor  nephew,  as  next  friend 
in  a  .suit,  under  the  Code  of  Civil  Procedure — Abdul  Bart  v.  Rash 
Behari  Pal,  6  C.  L.  R.,  413  (1880). 

A  Mahomedan  guardian  is  at  liberty  to  sell  the  property 
of  his  ward,  where  he  has  no  other  property  and  the  sale  of  it  is 
absolutely  necessary  for  his  maintenance — Husein  Begam  v. 
Zia-ul-nisa,  L  L.  R.,  6  Bom.,  467  (1882). 

Where  the  mortgagors  of  certain  shares  of  a  Mahomedan 
infant  were  not  the  guardians  of  the  property,  such  shares  would 
not  be  bound  by  the  mortgage  executed  by  persons  who  had  no 
power  to  bind  the  infant— Bhutnath  Dey  v.  Ahmed  Hosain,  I.  L.  R., 
11  Cal.,  417  (1885). 

According  to  Mahomedan  law,  a  guardian  is  not  at  liberty  to 
sell  a  minor's  immovable  property,  the  title  to  which  property  is 
not  disputed  except  under  certain  circumstances  ;  but  where  a 
father  executed  a  deed  of  sale  of  immovable  property  of  his 
minor  son  for  his  benefit  and  in  his  interest  held,  that  the  father 
was  entitled  to  execute  such  a  deed — Kali  Dutt  Jha  v.  S.  Abdool 
All,  1.  L.  R.,  Iti  Cal.,  627  ;  L.  R.,  16  I.  A.,  96  (1888). 

To  authorize  a  sale  by  the  guardian  of  a  Mahomedan  minor, 
there  must  be  an  absolute  necessity  for  the  sale  or  else  it  must 
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be  for  the  benefit  of  the  minor.  Mahomedan  law  makes  no 
provision  for  mortgages,  as  such  transactions  were,  strictly  speak- 
ing, unlawful,  as  they  involved  the  payment  of  interest  on  money 
borrowed.  As,  however,  mortgages  do  exist  among  Mahomedans, 
and  between  Mahomedans  and  other  sects,  they  must  be  governed 
by  the  same  principles  as  apply  to  *ales — Ihirlai  v.  Hiraji, 
L  L.  R.,  20  Bom.,  116  (1895). 

The  mother  not  being  the  legal  guardian  of  her  minor  child, 
according  to  Mahomedan  law,  cannot  do  any  act  relating  to  the 
property  of  the  minor  so  as  to  bind  bsm—SaBa  \.  Shirappa, 
I.  L.  R.  20  Bom  199  (3895). 

A  minor  is  not  liable  for  acts  of  a  person  who  has  no  authori- 
ty to  act  as  his  guardian  and  mortgage  his  property — Nisam- 
uddin  v.  Anandi  Prasad,  I.  L.  R.,  18  All.,  373  (1896;. 

The  mother  is  not  the  natural  guardian  of  her  children  ac- 
cording to  Mahomedan  law.  She  is  entitled  to  the  custody  of 
the  person  of  her  minor  children,  but  she  has  no  right  to  the 
guardianship  of  their  property  or  to  bind  their  estate  unless 
specially  authorized  by  the  Judge  to  do  so — Moyna  Bibi  v.  Banku 
Behary  Bisu-as,  I.  L.  R.,  29  Gal.,  473  ;  6  C.  W.  N.,  667  (1902). 

A  Mahomedan  mother  is  not  the  legal  guardian  of  the  property 
of  her  minor  children,  and  she  cannot  do  any  act  relating  to  their 
property  so  as  to  bind  them,  and  a  sale  or  mortgage  made  by  her 
cannot  as  such  bind  the  minor  children. — Pathwnmli  v.  \'i(til 
Ummachari,  I.  L.  R.,  26  Mad.,  734  (1902). 

A  sale  of  property  made  by  a  de facto  Mahomedan  guardian 
of  a  minor  girl,  for  the  benefit  of  such  minor  is  binding  upon 
her—  Majidan  v.  Ram  Narain,  I.  L.  R.,  26  All.,  22  (1903). 

Any  one  having  the  care  of  the  person  or  property  of  a 
minor,  may  enter  into  a  contract  on  his  behalf,  where  the  profit 
is  clear  and  certain  or  where  it  would  be  manifestly  for  the 
benefit  of  the  minor.  A  de  facto  guardian,  such  as  the  mother, 
who  is  not  the  natural  guardian  of  a  minor  can,  under  Mahomedan 
law,  alienate  his  property  for  legal  necessity  and  for  his  benefit — 
Mafuzzul  Ilosain  v.  Basid  Sheikh,  4  Cal.  L.  J.,  485,  per  Rampini, 
J.  (1906). 

See  Sitaram  v.  Amir  Bef/um,  I.  L.  R.,  b  All.,  324  (1886); 
Al-dul  Sarang  v.  Pvttfe  Biti,  L  L.  R.,  29  Cal.,  738  (1902). 
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Where  a  Art.  423.     Where  a  father   consents   to    the   sale, 

attaining  ^oan  or  lease  of  his  child's  movable  or  immovable 
rescind*  con'  Pr°Perty,  or  to  any  purchase  made  for  the  child's  benefit, 
tracts  made  and  the  child  thereby  incurs  a  slight  loss,  the  transaction 

on  its  behalf    .  .  '  .      . 

by  the  is  valid  and  cannot  be  rescinded  by  the    child    upon  at- 

f          .•»  ^  V 

taining  its  majority.  Where,  however,  great  loss  is 
incurred  through  a  sale,  loan  or  lease,  the  transaction  is 
null  and  void,  and  consequently  cannot  be  ratified  by  the 
child  upon  attaining  majority. 

The  child,  on  attaining  its  majority,  can  cancel  the 
unexpired  agreement  made  by  its  father  for  the 
hire  of  its  services  if  the  child  prefers  not  to  abide  by  it. 
If,  however,  the  unexpired  agreement  be  for  the  loan  or 
lease  of  its  property  the  child,  on  attaining  its  majority, 
cannot  cancel  such  agreement. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  493,  494,  495. 
Zaidn-nil-Ambani,  Vol.  2,  p.  119. 

Where  Art.  424.     Where  a  father  who  is  known  to  be  a  bad 

father  being  .    . 

bad  admi-      administrator,   sells   as    guardian    immovable    property 
belonging  to  his    minor   or   incapable    child,    the    child 
pro"     upon  attaining  its  majority   can  cancel  such  sale,   unless 
the  price  amounts  to  double  the  value  of  the  property 

sold. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  495. 
Zaidu-nil-Ambsmi,  Vol,  2,  p.  121. 


Where  Art.  425.     Where  a  father  misapplies  the  property 

apses'  the  °^  n^s  mmor  children,  and  is  deemed  incapable  of  properly 
property  of  preserving  such  property,  the  judge  can  appoint  another 
child.  guardian  who  will  be  entrusted  with  the  management  of 

the  entire  property  of  the  children. 
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Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  527  ;  Fatawa-i-Kazi 
Khan,  Vol.  4,  p.  443. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  122  ;  Clavel,  Vol.  1,  p.  3-46. 

Art.  426.     A    father,    on  his    own    account,     can  Father  can 
validly  buy  property  from,  or  sell  his  own  property  to,  his  minor 

11        i  -i  i  children's 

minor  or  incapable  children.  property 

and    sell  im 

Where  he  buys  their  property,  he  is  only   released  property  to 
from  the  payment  in  respect  of  such  purchase  by  delivery 
of  the   price   to  a   guardian,   appointed  by   the  judge, 
who  will   hand  it   back  to  the   father  in  the   name   of 
the  child. 

Where  the  father  sells  property  of  his  own  to  his 
child,  the  mere  fact  of  the  sale  does  not  in  itself  con- 
stitute a  legal  presumption  of  his  having  taken  possession 
on  the  child's  behalf,  and  should  the  property  Buffer  any 
loss  before  actual  delivery,  the  father  is  alone  respon- 
sible. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  493,  494. 
Zaidu-nii-Ambani,  Vol.  "2,  p.   123. 

Art.  427.     A  father  as  guardian,    can   pledge  his  Father  as 
own  goods  in  the  interests  of  his  child  and  can  take  the  deal  wTt^Ms 
(roods  of  his  child  as  a  security.     He  can  pledge  his  child's  ?hlld'8  good8 

J  by  way  of 

goods  as  a  security  for  a  debt    owed  him    by  such  child,  loan  and 

J  *  security 

or  for  a  debt  of  his  own. 

Where  the  goods  of  the  child,  given  as  a  security  for 
the  father's  debt,  perish,  the  latter  is  responsible  for  the 
loss  up  to  the  amount  of  his  debt  and  not  for  the  sur- 
plus when  the  value  of  the  goods  pledged  exceeds  that 
of  the  debt. 
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Notes. 

Fatawa-i-Kazi    Khan,    Vol.    4,    p.    437  ;    Radd-ul- 
Muhtar,  Vol.  5,  p.  348. 

ZaMu-nil-Ambani,  Vol.  2,  |>.  124. 

Father  him-  Art.  428.     A  father  can  neither  lend  the  property 

self  cannot  . 

lend,  borrow  of  his  minor  child,  unless  it  be  to  a  trustworthy  person, 

or  make  a  11  i  il  •         i  *  i 

giftofmj1K)r  nor  can  he  borrow  such    property   himself,  nor    make    a 

chi^pro-      gift  of  it  b. 


of  exchange 


Notes. 

Fatawa-i-Alamgiri,    Vol.    7,     p. 
Rayek,  Vol.  8,  p.  528. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  126. 


104;    Bahrr-ul- 


Where  Art.  429.     A    father  as  guardian,    cannot  agree  to 

Dot  agree^o   tne  assignment  of  a  debt  belonging  to  his  son,   though 
the  assign-     no£  contracted  by  the  latter,  unless  the   solvency  of  the 

ment  ot  a  «/  •> 

debt  of  his     assignee  i%  superior  to  that  of  the  son. 

minor  child. 

Notes. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  127. 
See  Chapter  VIII  of  the  Transfer   of    Property    Act  (IV    of 

1882). 


Father's 
claim  to 
sums  paid 
for  articles 
during 
minority. 


Art.  430.  A  father  has  no  claim  against  his 
minor  child,  who  is  without  means,  for  the  value  of  such 
articles  as  a  father  is  bound  to  provide  for  his  child. 
On  the  other  hand  the  father  can  claim  the  value 
of  articles  which  he  has  provided,  though  not  bound  to 
do  so,  provided  that  when  furnishing  such  articles  he 
stated  before  witnesses  that  it  was  his  intention  to 
recover  them  from  the  child. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  505. 
Zaidu-nil-Ainbani,  Vol.  2,  p.  121J. 


*« 

re 
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Art.  431.     Where   a     father,     before     his    death,   Son  may  at 
specifies   which  is  his  son's  property,   the  latter  upon 
reaching  his  majority  can  himself,   or  if  a  minor  by  his  fP60'6 

*  his  befo 

guardian,  claim  such  property  if  it  exists,  or  if  not  its  father's 

death 

value. 

Notes. 

Zaidu-nil-Ambani,  Vol.  2,  p.  130. 

Art.  432.  Where  a  child  on  reaching  majority  Wheieachild 
sues  the  father  for  recovery  of  property  which  the  latter  fo^pnperty 
states  has  perished  or  was  spent  in  maintaining  the  conf?ume(1 

during 

child  during  its  minority,  the  father's  sworn  declaration  minority. 
shall   be  accepted,   provided  that  the  amount  spent  on 
maintenance  was  reasonable. 

Notes. 
Zaidu-nil-Ambani,  Vol.  2,  p.  131. 

Art.  433      In  order   to   maintain   himself  and   the  Where  a 

poor  father 

mother,  wife,  and  children  of  an  absent  child,  the  father,  can  sell  the 
who  is  in  straitened  circumstances,  can  sell  the  movable  absent  child 
property  of  such  absent  child  if  the  latter  has  attained  J^a?™ 
his   majority.      If  the  absent  child  is  a  minor  or  insane,  nance. 
the  father  can  sell  its  movable  and  immovable  property. 
This  power  does  not  extend  to  the  child's  mother  or  any 
other  relation  or  even  to  the  judge. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  742. 
Zaidu-nil-Ambani,  Vol.  2,  p.  132  :  Clavel,  Vol.  1.  p.  311. 

Art.  434      On  the  father's  death  the  guardianship  Guardiau- 

of  the  person  of  his  minor  or  ^icapable  children  devolves  f 

upon  the  paternal  grandfather,  and  then    on   the  child's  death. 
male  paternal  relations  as  mentioned  in  Article  35. 
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The  guardianship  of  the  property  of  his  children 
devolves: — (1)  upon  the  executor,  if  any,  appointed  by 
the  father,  even  if  such  executor  be  an  entire  stranger 
to  the  family  ;  (2)  upon  the  executor,  if  any,  of  such 
executor  ;  (3)  the  paternal  grandfather  ;  (4)  his  exe- 
cutor, if  any.  Failing  these,  the  guardianship  devolves 
upon  the  judge  or  on  any  person  appointed  by  him. 

Notes. 
Zaidu-nil-Ambani,  Vol.  2,  p.  133. 

Under  Mahomedan  law,  in  default  of  paternal  relation-,  who, 
by  blood,  have  authority  to  act  as  guardians  to  minors,  the  ruling 
power  is  the  guardian — Usltnif-oon-nissa  v.  Nujeeba  Banoo, 
7  Sel.  Rep.,  S.  D.  A.,  65  (1848). 
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(Arts.  435-581.) 


CHAPTER  1. 

GIFTS  INTER  VIVOS. 
(Arts.  435-464.) 


SECTION    I. REQUISITE    CONDITIONS    FOR    THE    VALIDITY 

OF   A    GIFT. 

(Arts.  435-439) 

Art.  435.     A  gift  is  complete  by  the  declaration  of  what  corn- 
gift  made  by  the  donor  and  its  acceptance  on  the  part  p  e 
of  the  donee.     The  taking  possession  of  the  property  by 
the  donee  is  equivalent  to  its  acceptance. 

Notes. 

Kauz-uz-Dakaiq,  p.   302  ;  Fatavva-i-Alamgiri,    Vol. 
5,  pp.  228,  230. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  30,  Chap.  1,  p.  482  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  229. 

Gift  (hiba),  in  its  literal  sense,  signifies  the  donation  of  a 
thing  from  which  the  donee  may  derive  a  benefit  ;  in  the  language 
of  the  law,  it  means  a  transfer  of  property,  made  immediately; 
and  without  any  exchange. — Hamilton's  Hedayah,  Vol.  3,  Bk.  30, 
p.  482. 

AK,  IML  16 
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Section  122  of  the  Transfer  of  Property  Act  (IV  of  1882) 
defines  gift  as  follows  : — Gift  is  the  transfer  of  certain  existing 
movable  and  immovable  property  made  voluntarily  and  without 
consideration,  by  one  person,  called  the  donor,  to  another,  called 
the  donee,  and  accepted  by  or  on  behalf  of  the  donee.  Such 
acceptance  must  be  made  during  the  lifetime  of  the  donor  and 
while  he  is  still  capable  of  giving.  If  the  donee  dies  before 
acceptance,  the  gift  is  void. 

See  Chapter  VII  of  the  Transfer  of  Property  Act  (IV  of 
1882). 

A  deed  of  gift  by  a  Mahomedan  lady  in  favour  of  a  minor 
who  had  been  adopted  as  a  son  into  her  family  was  sufficient  to  give 
legal  validity  to  the  gift  notwithstanding  that  the  father  of  the 
child  was  alive  at  the  time — Banoo  Beebee  v.  Chand  Beebee,  2  Sel. 
Rep.  S.  D.  A.,  230  (1816). 

Where  a  certain  deed  was  not  in  the  form  of  a  hibanamah 
but  the  donor  had  given  the  property  in  question  to  the  donee, 
held,  the  gift  was  good  and  valid  according  to  Mahomedan  law — 
Moohummud  Umeer  Khan  v.  Jumadar  Bucha  BTiaee,  2  Borr. 
Bom.  S.  A.,  200  (1822).  See  2  Borr.  665,  Bom.  S.  A.  (1823). 

The  legal  objection  of  indefiniteness  raised  against  a  deed 
of  gift  made  according  to  Mahomedan  law,  under  which  the 
donees  have  been  in  joint  possession  for  a  period  of  upwards  of 
twelve  years  is  not  maintainable — Syud  Shah  Basit  All  v.  Syud 
Shah  Imamooddeen,  3  Sel.  Hep.,  SD.A.,  234  (1822). 

A  gift  o£  property  in  possession  of  a  Mahomedan  husband 
in  favour  of  his  wife  is  valid — Oojudhea  Beebee  v.  Mohun  Beebee, 
6  Sel.  Rep.,  S.  D.  A.,  34  (1835). 

A  prior  deed  of  dower,  which  settled  only  a  fixed  sum  upon 
the  wife,  would  not,  according  to  Mahomedan  law,  debar  the 
husband  from  making  a  gift  of  his  real  property  in  favour  of 
others — Suffuronisa  v.  Ayesha,  6  Sel.  Rep ,  S.  D.  A,  215  (1837). 

Where  a  Mahomedan  by  a  deed  of  gift  declared  that  he  had 
adopted  a  son  who  was  to  succeed  to  his  property  and  title,  held, 
that  the  deed  of  gift  was  not  accompanied  by  delivery  of  posses- 
sion and  seizin  by  the  donee  and  the  gift  was  consequently 
inoperative  according  to  Mahomedan  law — Jeswunt  Sing*Jee 
v.  Jet  Sing-Jee,  I*  M.  I.  A.,  245  (1844). 
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Where  a  Mahomedan  executed  a  hiba  in  favour  of  his  wife 
containing  various  conditions  limiting  her  power  over  the  property 
given,  held,  that  the  conditions  rendered  the  gift  void —  Chand 
Khan  v.  Beluk  Khuna  Bibi,  Dec.  S.  D.  A.,  105  (1850). 

A  gift  by  a  Mahomedan  lady  in  favour  of  her  children 
without  the  consent  of  any  one  of  them  is  valid — M.  Zuheerul  Huq 
v.  Butoolun  1  W.  R.,  79  (1864). 

A  gift  under  Mahomedan  law  cannot  depend  upon  a  contin- 
gency or  be  postponed  ;  seizin  must  be  immediate — Roshun 
Jahan  v.  Enaet  Hossein,  5  W.  R.,  4  (1866). 

Under  Mahomedan  law  a  widow  may  give  away  her  property 
by  way  of  gift  to  whomsoever  she  pleases,  but  if  she  delays  the  gift 
till  upon  her  death-bed,  such  gift  would  operate  to  a  limited 
extent  only — Luteefoonisa  v.  Syed  Rajaoor  Rahman,  8  W.  R.,  84 
(1867). 

Where  a  deed  of  gift  intimated  that  the  donee  had  been  a 
kind  and  attentive  son  and  had  enabled  his  father  to  redeem 
certain  property,  held,  that  such  reference  did  not  constitute 
a  hiba-bil-ewaz,  according  to  Mahomedan  law — Ussud  All  Khan 
v.  Olfut  Beebee,  3  Agra  H.  0.  R.,  237  (1868). 

Where  Section  24  of  Act  VI  of  1871  provides  that  where 
in  any  suit  or  proceeding  there  arises  any  question  regarding 
"  succession,  inheritance,  marriage  or  caste,  or  any  religious 
usage  or  institution,  the  Mahomedan  law  shall  form  the  rule  of 
decision,"  it  means  that  such  law  shall,  in  the  cases  mentioned, 
be  strictly  and  exclusively  applied,  but  in  regard  to  all  other 
cases,  such  as  gifts,  Mahomedans  shall  not  be  deprived  of  their  own 
law,  but  such  law  shall  be  applied  rather  in  the  spirit  than  in  the 
letter,  according  to  "Justice,  equity  and  good  consience" — Shum- 
thool-nissa  v.  Zohra,  6  N.  W.,  P.  H.  C.  R.,  2,  per  Stuart,  C.  J. 
(1873). 

Where  a  Mahomedan  lady  made  a  gift  of  certain  property 
of  which  she  was  not  in  actual  possession,  held,  that  though 
she  could  sell  the  property  she  could  not  make  a  valid  gift  of 
it  according  to  Mahomedan  law — Mohinuddin  v.  Manchersliah, 
I.  L.  R.,  6  Bom.,  650  (1882). 

According  to  Mahomedan  law,  a  declaration  made  by  a 
person  in  an  instrument  of  gift  making  the  grantee  owner  of  the 
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grantor's  share  in  her  husband's  property  cannot  create  a  pro- 
prietary right  in  the  said  share  after  the  grantor's  death — Kuvarbai 
v.  Mir  Alam  Khan,  I.  L.  R.  7  Bom.,  170  (1883). 

Where  a  deed  of  gift  stated  that  the  donor's  father  always 
protected  her  and  that  she  gave  him  a  certain  property  in  full 
confidence  that  he  would  continue  to  do  so,  held,  that  the  instru- 
ment, if  not  a  simple  gift,  was  at  any  rate  "  a  gift  on  stipulation," 
which  equally  required  that  seizin  should  be  given  to  the  donee 
under  Mahomedan  law — Mogulsha  v.  Mahamad,  I.  L.  R.,  11  Bom., 
517  (1887). 

In  a  gift  seizin  is  necessary  and  absolutely  indispensable  to 
the  establishment  of  proprietary  right  under  Mahomedan  Law — 
Meherali  v.  Tajvdint  I.  L.  R.,  13  Bom.,  156,  per  Sargent,  0.  J. 
(1888). 

The  rule  of  Mahomedan  law  in  regard  to  hiba  is  that  the  gift 
must  not  be  implied.  It  must  be  express  and  unequivocal,  and 
the  intention  of  the  donor  must  be  demonstrated  by  his  entire 
relinquishment  of  the  thing  given,  and  the  gift  is  null  and  void 
where  he  continues  to  exercise  any  act  of  ownership  over  it — Bava 
Saib  v.  Mahomed,  I.  L.  R.,  19  Mad.  343  (1896). 

Where  a  testator  before  his  death  handed  over  to  his  widow 
certain  deposit  notes  of  the  Bank  of  Bengal,  held,  that  it  was  quite 
clear  that  the  effect  of  handing  the  notes  was  not  to  transfer  the 
debts  or  to  give  the  widow  the  dominion  over  them  or  to  enable 
her  to  recover  the  money  secured  by  the  notes,  though  such  act 
was  evidence  of  an  intention  to  make  a  transfer  of  the  same.  In 
the  circumstance  the  gift  was  incomplete  and  no  legal  effect 
could  be  given  to  it — Ago.  Mahomed  Jafer  Bindanim  v.  Koohom 
Beebee,  1.  L.  R.,  25  Gal.,  9  P.  C.  (1897). 

See  Musnad  All  v.  Khurseed  Banoo,  Sel.  Rep.,  S.  D.  A.,  69 
(1801)  ;  Shekh  Humeed-ood-Deen  v.  Nuzur-ood-Deen,  "2  Borr.  Bom. 
S.  D.  A.,  704  (1824);  Futteh  Ali\.  Janwa,  6  Sel.  Rep.,  S.  D.  A., 
216  (1837)  ;  Jeetoo  v.  Buddun,  6  Sel.  Rep.,  S.  D.  A.,  231  (1837)  ; 
Mandoo  Bibee  v.  Jahandar  Khan,  1  Agra  H.  C.  R.,  350  (1868); 
Noor  Kadar  Khan  v.  Hurdyal,  1  Agra  H.  C.  R.,  67  (1868);  Gulam 
Hussain  v.  Aji  Ajam,  4  Mad.  H.  C.  R.,  44  (1868);  Furzand  Alt  v. 
Jafvr  Bibee,  L  L.  R,,  3  All.,  266  (1880)  ;  Gulam  Jafar  v.  Masludin, 
I.  L.  R.,  5  Bom.,  238  (1880)  ;  Suleman  Kadr  v.  Darab  All  Khan, 
I.  T .  R.,  8  Cal.,  1,  P.  C.  ;  L.  R.,  8  I.  A.,  117  (1881). 
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Art.  436.     For   the    validity  of  a  gift  the   donor  Qualitica- 
must  be  of  sound  mind  and  owner  of  the  property  which  tions.ne°f8- 

,  *       A        v  sary  in  tne 

is  given.  donor. 

Notes. 

Durrul-Mukhtar,  Vol.   3,  p.  102;   Fatawa-i-Alam- 
giri,  Vol.  6,  p.   230. 

Baillie,  Bk.  8,  Chap.  1,  pp.  508,  509  ;  Zaidu-nil-Ambani, 
Vol.  2,  p.  232. 

According  to  Mahomedan  law  a  gift  on  a  death-bed  is  viewed 
in  the  light  of  a  legacy,  and  therefore  no  person  can  make  a  gift 
of  any  part  of  his  property  on  his  death-bed  to  one  of  his  heirs, 
it  not  being  lawful  for  one  heir  to  take  a  legacy  without  the  consent 
of  the  rest — Ashadoola  v.  Shaeba  Jhasors,  2  Hay,  345  (1863). 

A  deed  of  gift,  such  as  a  tumteeknamdh,  executed  by  a 
Mahometan  lady,  at  a  time  when  she  was  suffering  from  her  last 
and  fatal  illness,  cannot  operate  save  as  a  will.  Further  if  a  will 
or  death-bed  gift  be  made  in  favour  of  one  who  is  an  heir  of  the 
deceased,  the  will  or  gift  so  far  as  it  relates  to  that  heir,  will  be 
inoperative  without  the  consent  of  the  other  heirs — AsJiru/unnissa 
v.  Azeemun,  I  W.  R.,  17  (1864). 

Where  a  Mahomedau  executed  a  deed  of  gift  when  he  was 
labouring  under  a  sickness  from  which  he  never  recovered,  and 
which  proved  fatal  to  him,  such  gift  took  effect  only  to  the  extent 
of  a  third  of  his  property — Kureemun  v.  Mullick  Enaet  Hossein,  W. 
R.,  Sup.  Vol.  221  (1864);  Molk  Enaet  Hossein  v.  Kureemoonissa, 
3  W.  R.  40  (1865). 

The  term  mar z-ul-maut  is  applied  under  Mahomedan  law  not 
only  to  diseases  which  actually  cause  death,  but  to  diseases  from 
which  it  is  probable  that  death  will  ensue,  so  as  to  engender  in  the 
person  afflicted  with  the  disease  an  apprehension  of  death  in  order 
to  guard  against  acts  done  by  a  person  afflicted  with  a  disease 
which  may  disturb  his  calm  judgment,  that  law  has  provided  that 
the  person  afflicted  with  the  disease  shall  be  deemed  incompetent 
to  make  a  gift  of  his  property  until  after  the  expiration  of  a  year 
from  the  date  on  which  he  was  attacked  with  the  disease-r-'La^e 
Beebee  v.  Bibbun  Beebee,  6  N.  W.  P.,  H.  C.  R,,  159  (1874). 
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The  provisions  of  Mahomedan  law  applicable  to  gifts  made  by 
persons  labouring  under  a  fatal  disease  do  not  apply  to  a  so-called 
gift  made  in  lieu  of  a  dower-debt,  which  is  really  in  the  nature  of 
a  sale—  Ghulam  Mustafa  v.  Hurmat,  I.  L.  R.,  2  All.,  854  (1880). 

Where  a  Mahomedan  suffered  from  a  certain  sickness  for  more 
than  a  year  and  while  in  full  possession  of  his  senses  and  without 
any  immediate  apprehension  of  death,  made  a  gift,  held>  that 
according  to  Mahomedan  law  such  gift  was  valid — Muhammad 
Gulshere  Khan  v.  Mariam  Began,  L.  L.  R.,  3  All.,  731  (1881). 

Under  Mahomedan  law,  the  acts  o£  disposition  by  a  person 
suffering  from  an  illness  which  induces  the  apprehension  of  death, 
and  which  eventully  causes  death,  have  only  a  qualified  effect  given 
to  them—  Wazir  Jan  v.  Altaf  Ali,  I.  L.  R.,  9  All.,  357  (1887). 

A  death-bed  gift  is  not  valid  unless  the  heirs  give  their  assent 
and  possession  is  taken — Sharifa  Bibi  v.  Gulam  Mahomed,  I.  L. 
R.,  16  Mad.,  43,  per  Wilkinson,  J.  (1892). 

A  careful  study  of  the  principles  enunciated  in  the  most  autho- 
ritative Hanifa  works  would  show  that  in  determining  whether  the 
donation  of  a  person  suffering  from  a  mortal  illness  comes  within 
the  doctrine  applicable  to  marz-ul-maut  gifts,  several  questions 
have  to  be  considered,  viz. — (1)  Was  the  donor  suffering  at  the  time 
of  the  gift  from  a  disease,  which  was  the  immediate  cause  of  his 
death  ?  (2)  Was  the  disease  of  such  a  nature  or  character  as  to 
induce  in  the  suffering  person  the  belief  that  death  would  be 
caused  thereby,  or  to  engender  in  him  the  apprehension  of  death  ? 
(3)  Was  the  illness  such  as  to  incapacitate  him  from  the  pursuit  of 
his  ordinary  avocations  or  standing  up  for  prayers,  a  circumstance 
which  might  create  on  the  mind  of  the  sufferor  an  apprehension  of 
death  ?  (4)  Had  the  illness  continued  for  such  length  of  time 
as  to  remove  or  lessen  the  apprehension  of  immediate  fatality,  or 
to  accustom  the  sufferer  to  the  malady  ?  The  limit  of  one  year 
mentioned  in  the  law  books  does  not  lay  down  any  hard-and-fast 
rule  regarding  the  character  of  the  illness  ;  it  only  indicates  that 
a  continuance  of  the  malady  for  that  length  of  time  may  be 
regarded  as  taking  it  out  of  the  category  of  a  mortal  illness — 
Hassarat  Bibi  v.  Golam  Ja/ar,  3  C.  W.  N.,  57  (189&). 

According  to  Mahomedan  law  a  death-illness  (marz-ul-maut) 
is  one  which  it  is  highly  probable  will  end  fatally  whether  the  sick 
person  has  taken  to  his  bed  or  not,  or  whether  in  the  case  of  a  man, 
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it  disables  him  from  rising  up  for  necessary  avocations  out  of  the 
house  or  not,  or  whether  in  the  case  of  a  woman  it  does  or  does 
not  disable  her  from  necessary  avocations  within  doors.  Such 
illness  is  to  be  considered  death-illness  when  a  man  cannot  pray 
standing.  But  where  the  malady  is  of  long  standing,  and 
there  is  no  immediate  apprehension  of  death,  the  illness  is 
not  a  death-illness,  so  that  a  gift  made  by  a  sick  person  in  such 
circumstances,  if  he  is  in  the  full  possession  of  his  senses,  is 
not  invalid  ;  and  where  the  malady  had  lasted  a  year,  it 
should  be  considered  of  long  continuance — Fatima  Bibee  v. 
Ahmad  Baksh,  I.  L.  R.,  31  Cal.,  319,  per  Rampini,  J.  ^1903). 

Art.  437.     The  ownership  of  the  property  is  only  How  owner- 
transferred  to  the  donee  by  actual  and  complete  delivery  transferred, 
of  possession. 

If  the  property  is  already  in  possession  of  the  donee 
and  he  has  accepted  the  gift,  ownership  is  transferred 
to  him  by  the  mere  transaction  and  a  fresh  delivery  is 
not  necessary. 

Notes. 

Bahrr-ul-Rayek,  Vol.   7,  p.   811  ;  Kauz-uz-Dakaiq, 
p.  303 ;  Fatawa-i-Alamgiri,  Vol.  5,  p.  230. 
Zaidu-nil-Ambani,  Vol.  2,  p.  233. 

In  a  hiba-bil-ewaz  or  gift  for  consideration,  seizin  of  the 
donee  is  not  necessary  according  to  Mahomedan  law — Meer  Nujeeb- 
ullah  v.  Kuseema,  1  Sel.  Rep.,  S.  D.  A.,  13  (1795). 

According  to  Mahomedan  law  a  real  transfer  of  property  by  a 
Mahomedan  in  his  life-time,  reserving  not  the  dominion  over  the 
corpus  of  the  property,  nor  any  share  of  dominion  over  the  corpus, 
but  simply  stipulating  for  and  obtaining  a  right  to  the  recurring 
produce  during  his  life-time,  is  a  complete  and  valid  gift — Umjad 
Ally  Khan  v.  Mohumdee  Begum,  11  M.  I.  A.,  517  ;  10  W.  R.,  25, 
P.  C.  (1867). 

According  to  Mahomedan  law  in  order  to  make  a  gift  valid, 
seizin  is  absolutely  necessary — Abedoonissa  v.  Ameeroonissa,  9  W. 
R.,  257  (1868)  ;  Bunnoo  v.  Hedayut,  6  Sel.  Rep.,  S.  D.  A.,  17 
(1835)  ;  Neemnulee  Bebee  v.  Assudonissa  Bebee,  6  Sel.  Rep., 
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8.  D.  A.,  359  (1840)  ;  Obedur  Reza  v.  Mahomed  Afuneer,  16 
W.  R.,  88  (1871)  ;  Slialijan  Bibee  \.  Shib  Chunder  Shaha,  22 
W.  R.,  314  (1874). 

According  to  Mahomedan  law  the  word  tamlik  means  assign- 
ment of  ownership.  Tamliknamah  is  said  to  be  applicable  alike  to 
a  deed  of  sale  or  gift,  and  gifts  are  said  to  be  of  two  kinds,  tamlik 
and  iskat,  the  last  properly  applicable  only  to  mere  rights,  :md 
gifts  by  tamlik  is  restricted  by  the  definition  to  ayn  or  specific 
things.  The  term  tamlik,  therefore,  applies  to  those  gifts  in  which 
an  assignment  of  ownership  over  corporal  property  is  possible, 
and  that  is  only  a  term  for  a  kind  of  gift  on  which  the  law 
applicable  to  gift  is  binding — S.  Kasum  v.  Shaista  Bibi,  1  N.-W.  P., 
H.  0.  R.,  313  (1875). 

Where  the  subject-matter  of  the  gift  was  not  transferred  to  the 
donee  during  the  life-time  of  the  donor,  who  made  the  gift  during 
his  death-illness  (marz-ul-maut},  held,  that  the  possession  of  the 
donee,  who  was  manager  of  the  donor,  was  not  such  possession  as 
would  render  the  gift  valid  according  to  Mahomedan  law —  Valayet 
Hossein  v.  Maniran,  5.  C.  L.  R.,  91  (1879). 

By  Mahomedan  law,  a  gift  cannot  be  valid  unless  it  is 
accompanied  by  possession,  and  it  cannot  be  made  to  take  effect  at 
any  future  definite  period — Yusuf  Ali  v.  Collector  of  Tippera, 
I.  L.  R,,  9  Gal.,  138, /*r  Garth,  0.  J.  (1882). 

In  dealing  with  questions  of  Mahomedan  law  of  gift,  it  should 
not  be  forgotten  that  works  of  very  ancient  authority  were 
promulgated  many  centuries  ago  in  Bagdad,  and  other  Maho- 
medan countries,  under  a  very  different  state  of  laws  and  society 
from  that  which  now  prevailed  in  India  ;  and  that  although  the 
British  Courts  did  their  best  here  in  suits  between  Mahomedans 
to  follow  the  rules  of  Mahomedan  law,  it  was  often  difficult  to 
discover  what  those  rules  really  were,  and  still  more  difficult  to 
reconcile  the  differences  which  so  constantly  arose  between  the 
expounders  of  Mahomedan  law,  ordinarily  current  in  India, 
namely,  Abu  Hanifa  and  his  two  disciples. 

The  rule  of  Mahomedan  law,  that  no  gift  could  be  valid  unless 
the  subject  of  it  was  in  the  possession  of  the  donor  at  the  time 
tyhen  the  gift  was  made,  though  undoubtedly  laid  down  in  several 
works  of  more  or  less  authority,  must,  so  far  as  it  related  to  land, 
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have  relation  to  cases  where  the  donor  professed  to  give  away  the 
possessory  interest  in  the  land  itself  and  not  merely  a  reversionary 
right  in  it.  Of  course  the  actual  seizin  or  possession  could  not 
be  transferred,  except  by  him  who  had  it  for  the  time  being. 
What  was  usually  called  possession  in  this  country,  was  not  actual 
or  kJias  possession,  but  the  receipt  of  the  rent  and  profits.  Lands, 
therefore,  let  out  on  lease,  could  be  made  the  subject  of  a  gift 
under  Mahomedan  law.. 

The  rule  of  Mahomedan  law,  that  a  gift  of  an  undivided  share 
in  property  was  invalid,  on  the  ground  of  Musha  or  confusion 
on  the  part  of  the  donor,  and  that  a  gift  of  property  to  two  donees, 
without  first  dividing  their  shares,  applied  only  to  such  properties 
which  were  capable  of  division  or  partition — Mullick  Abdool 
Gu/oor  v.  Muleka,  I.  L.  R.,  10  Gal.,  1112,  per  Garth,  0.  J.  (1884). 

According  to  Mahomedan  law  of  gift,  a  request  to  attorn 
to  the  donee  is  sufficient  delivery  and  possession  of  the  property — 
Shaik  Ibhramv.  Shaik  Suleman,  I.  L.  R.,  9  Bom.,  146  (1884). 

The  principles  of  Mahomedan  law  prohibit  indefinite  gifts 
and  gifts  in  futuro  exclude  the  validity  of  such  to  take  effect 
at  an  indefinite  future  time — Chekkonekutti  v.  Ahmed,  I.  L.  R., 
10.  Mad.,  196  (1886). 

Where  possession  is  transferred  by  a  donor  to  a  donee  in 
pursuance  of  a  deed  of  gift  previously  executed,  the  provisions 
of  Mahomedan  law  are  satisfied. — Anicari  Begam  v.  Nizam- 
uddin,  L  L.  R.,  21  All.,  165  (1898). 

Mahomedan  law  requires  that  the  donor  should  be  in  actual 
or  at  least  constructive  possession  and  that  he  should  give  actual  or 
at  least  constructive  possession  to  the  donee. — Ismal  v.  Ramji, 
1.  L.  K,  23  Bom.,  682  (1899). 

Where  a  Mahomedan  did  not  execute  any  formal  transfer  of 
a  certain  property  to  his  wife  but  merely  presented  a  petition  to 
the  Revenue  Court,  in  which  he  stated  he  had  transferred  his 
rights  and  interests  to  his  wife,  held,  that  it  was  not  a  valid  gift 
according  to  Mahomedan  law — Mumtaz-un-nissa  v.  To/ail  Ahmad, 
L.  R.,  of  28  All.,  264  (1905). 

A  Mahomedau  holder  of  property  may  in  his  life-time  give 
away  the  whole  or  part  of  his  property  if  he  complies  with 
certain  forms  ;  but  it  is  incumbent  upon  those  who  seek  to  set 
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Persons  to 
whom  a  gift 
may  be 
made. 


Of  what  a 
gift  may 
consist. 


up  such  a  transaction  to  show  very  clearly  that  those  forms  have 
been  complied  with.  It  may  be  by  deed  of  gift  simply,  or  by 
deed  of  gift  coupled  with  consideration.  If  the  former,  unless 
accompanied  by  delivery  of  the  thing  given,  so  far  as  it  is  capable 
of  delivery,  it  is  invalid.  If  the  latter  (in  which  case  delivery 
of  possession  is  not  necessary)  actual  payment  of  the  considera- 
tion must  be  proved  and  the  bond  fide  intention  of  the  donor  to 
divest  himself  in  prcesenti  of  the  property,  and  to  confer  upon 
the  donee  must  also  be  proved — Chaudhuri  Mehdi  Hasan  v. 
Muhammad  Hasan,  10  W.  N.,  706,  P.  0.  (1906). 

See  Section  129  of  the  Transfer  of  Property  Act  (IV  of  1882). 

Art.  438.  Any  owner,  capable  of  disposing  of  his 
property,  can  give  the  whole  or  part  of  it  to  an  ascendant, 
a  descendant,  a  collateral  relation,  or  a  stranger  even  of 
a  different  religion,  provided  always  that  the  conditions 
requisite  for  the  validity  of  a  gift  are  fulfilled. 

Notes. 

Kurat-ul-Ayoon,  Vol.  2,  pp.  307,  308. 
Zaidu-nil-Ambani,  Vol.  2,  p.  236. 

Art.  439.  A  gift  may  consist  of  the  usufruct  of 
property  in  favour  of  the  donee,  during  his  lifetime  with 
the  condition  that  the  property  is  returned  to  the  donor 
or  to  his  heirs,  should  the  donee  die  first. 

A  donatio  mortis  causa  is  void  and  of  no  effect. 
Things  thus  given  become  the  property  of  the  donor's 
heirs,  but  can  be  left  with  the  donee  by  way  of  loan. 

Notes. 

Jawahir-i-Nayera,  Vol.  2,  p.  14  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  p.  228  ;  Fatawa-i-Kazi  Khan,  Vol.  4,  p.  297. 

Zaidu-nil-Ambain,  Vol.  2,  p.  237. 

Where  the  quantity  o£  the  consideration  in  a  gift  is  undefined 
and  unknown,  the  deed  is  inoperative  according  to  Mahomedan 
jaw — Airrtan  Bibi  v.  Ibrahim,  5  Sel.  Rep.,  355  (1833). 
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Where  a  gift  of  the  whole  property  is  made  in  favour  of  only 
one  donee,  according  to  Mahomedan  law,  specification  of  the  pro- 
perty is  not  requisite — Saheebun  v.  Khoda  Buxsh,  6  Sel.  Rep., 
S.  D.  A.,  51  (1835). 

It  is  quite  clear  that  under  Mahomedan  law,  a  donatio  mortis 
causa  is  not  effectual  as  a  gift,  but  only  as  a  will  and  that  to  render 
a  gift  valid  it  must  be  accompanied  by  delivery  of  possession — 
Meer  Ashruff  Ally  v.  Nusebun  Bebee,  2  Hay,  163  (1863). 

According  to  Mahomedan  law  a  gift  of  property  which  is  not 
to  take  effect  till  the  death  of  the  donor  is  null  and  void.  The 
courts  in  this  country  have  invariably  applied  in  practice  the 
Mahomedan  law  to  a  variety  of  cases  other  than  those  coming 
under  the  denomination  of  inheritance,  marriage  and  caste  and 
whenever  they  administered  Mahomedan  law  to  Mahomedans, 
they  administered  justice  according  to  equity  and  good  conscience 
—Zohorooddeen  v.  Baharoolla,  W.  R.,  Sup.  Vol.,  185  (1864). 

Under  Mahomedan  law  a  gift  made  in  contemplation  of  death 
though  not  operative  as  a  gift  operates  as  a  legacy  —  Ekin  Beebee  v. 
AshrufAK,  1,  W.  R.,  152  (1864). 

Where  a  deed  of  gift  expresses  in  plain  language  the  specific 
shares  of  the  property  and  that  the  gift  was  made  in  lieu  of  the 
whole  dower,  there  can  be  no  room  for  doubt  as  to  the  meaning 
and  intention  of  the  contracting  parties  in  regard  to  the  particular 
subjects  either  of  the  gift  or  of  the  consideration — Sahiba  Begum  v. 
Atchamma,  4  Mad.  H.  0.  R.,  115  (1868). 

Where  the  interest  of  each  of  the  donees  is  not  defined  by  an 
instrument,  the  gift  is  bad  according  to  Mahomedan  law — Sayad 
Valimia  v.  Gulam  Kadr,  6  Bom.  H.  0.  R.,  25,  per  Couch,  C.  J. 
(1869). 

Where  a  Mahomedan  made  a  gift  of  certain  villages  in  favour 
of  his  sister-in-law  and  declared  that  she  might  manage  the  said 
villages  for  herself  and  apply  their  income  to  meet  her  necessary 
expenses  and  pay  the  Government  revenue,  held,  that  the  gift  was 
a  hiba-bil-ewaz  or  gift  for  a  consideration,  and  the  villages  belonged 
to  her  absolutely — M.  Faiz  Ahmed  Khan  v.  Ghulam  Ahmad  KJian, 
I.  L.  R.,  3  All.,  490  ;  L.  R.,  3  I.  A.,  25  (1881). 

Where  a  Mahomedan  made  a  gift  of  a  house  to  a  certain 
person  for  the  purpose  of  residence,  held,  that  the  meaning  of  such 
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a  conveyance  being  perfectly  clear  the  donee  took  the  property 
absolutely.  Where  the  Suuni  law  is  distinct  and  the  Shia  law  is 
silent  on  a  subject ;  the  intention  in  the  latter  system  is  to  adopt 
the  Sunni  rule  to  Shias — Nasir  Husain  v.  Sughra  Begam,  I.  L. 
R,  5  All.,  505,  per  Stuart,  0.  J.  (1883). 

Where  there  was  a  gift  in  effect  of  a  portion  of  the  future 
revenues  of  certain  villages  to  the  extent  of  Rs.  4,000  per  annum, 
it  was  held  to  be  invalid  according  to  Mahomedan  law.  A  gift 
cannot  be  made  of  any  thing  to  be  produced  in  future  although  the 
means  of  its  production  may  be  in  the  possession  of  the  donor. 
The  subject  of  the  gift  must  be  actually  in  existence  at  the  time 
of  the  donation — Amtul  Nissa  v.  Mir  Nurudin,  1.  L.  Ii.,  22 
Bom.,  489,  per  Farran,  C.  J.  (1896). 

SECTION    II.    PROPERTY    THAT    MAY    BE    LAWFULLY    GIVEN. 

(Arts.  440—446.) 

•Gift  of  undi-  Art.  440.     The  gift  of  an  undivided   share   in  any 

in  property  property,  not  by  its  nature  divisible,  transfers  the 
ownership  by  delivery  of  possession  provided  the  un- 
divided share  is  known  and  specified  (Musha). 

Property  is  held  to  be  indivisible  when  it  admits  of 
no  division  or  when  division  would  render  it  altogether 
unfit  for  use,  or  unfit  for  the  use  for  which  it  was 
destined  before  division. 

Notes. 

Koodoori,  p.  136  ;  Fatawa-i-Alamgiri,  Vol.  5,  p.  229; 
Kurat-ul-Ayoon,  Vol.  2,  p.  323. 

Baillie,  Bk.  8,  Chap.  1,  p.  508  ;  Hamilton's  Hedayah,  Vol. 
3,  Bk.  30,  Chap.  1,  p.  483  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  239. 

It  is  a  well  known  maxim  of  Mahomedan  law,  that  to  render 
a  gift  valid  it  is  necessary  that  the  subject  of  it  be  defined,  and 
distinct  and  separated  from  all  other  property  not  intended  to  be 
conveyed  or  which  cannot  lawfully  be  conveyed  by  gift— Meer 
Ubdool  Kureem  v.  FukhroomsaBemim,  3  Sel.Rep.,S.D.A.  60(1820). 

By  Mahomedan  law  a  gift  is  vitiated  by  confusion — Majidah  v. 
Muhammad  All,  5  Sel.  Rep.,  S.D.A.,  162  (1831). 
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According  to  the  Shia  School  of  Mahomedan  law,  the  gift  of 
undivided  property  is  valid — Kasim  All  v.  Muhammad  Hosen,  5  Sel. 
Rep.,  S.  D.  A.,  253  (1832). 

Mahomedan  law  recognizes  distinction  between  gift  for  a 
consideration,  and  gift  on  condition  of  a  return.  One  is,  and  the 
other  is  not,  vitiated  by  confusion  and  non-possession — Imdad  Ali 
v.  Kadir  Baksh,  5  Sel.  Rep.,  S.  D.  A.,  345  (1833). 

One  of  two  sharers  can,  under  Mahomedan  law,  give  over  his 
share  to  the  other  even  before  partition—  Ameena  Bibee  v.  Zeifa 
Bibee,  3  W.  R.,  37  (1865). 

Where  a  deed  of  gift  executed  by  a  Mahomedan  purported  to 
give  to  one  of  his  sons  one-ttird  of  his  property,  and  which  was 
without  consideration  and  unaccompanied  by  delivery  of  possession 
and  intended  to  operate  after  the  donor's  death,  held,  that  it  was 
invalid  according  to  Mahomedan  law — Khvjooroonissa  v.  Ronshun 
Man,  L.  R.,  3  I.  A.,  291  (1876). 

A  defined  share  in  a  landed  estate  is  a  separate  property  to 
the  gift  of  which  the  objection,  under  Mahomedan  law,  regarding 
gift  of  joint  and  undivided  property,  does  not  apply — Jiwan  Bakhsh 
v.  Imtiaz  Begam,  I.  L.  R,,  2  All.,  93  (1878). 

A  gift  of  part  of  a  thing  which  is  capable  of  division  is  not 
valid  unless  the  said  part  be  divided  off  and  separated  from  the 
property  of  the  donor,  but  a  gift  of  part  of  an  indivisible  thing  is 
valid  according  to  Mahomedan  law — Kasim  Husain  v.  Sharif-un- 
nissa,  I.  L.  R.,  5  All.,  285  (1883). 

Where  the  object  of  the  gift  is  an  undivided  moiety  of  a  house, 
which  had  not  been  partitioned  and  the  donee  is  not  a  co-sharer 
but  a  third  person,  such  gift  is  invalid  under  Mahomedan  law — 
Emnabai  v.  Hajirabai,  I.  L.  R.,  13  Bom.,  352  (1888). 

According  to  Mahomedan  law,  where  there  are  three  sharers 
of  a  certain  property,  one  may  give  his  share  to  either  of  the  other 
two  before  division. 

Where  a  gift  authorizes  the  donee  to  take  possession  of  the 
property,  and  the  donee  subsequently  takes  possession  of  it,  the 
gift  is  valid,  although  the  donor  was  not  in  possession  at  the  time 
when  the  gift  was  made — Mahomed  Buksh  Khan  v.  Hosseini  Bibi, 
L.  R.,  15  I.  A.,  81  ;  I.  L.  R.,  13  Cal.,  684  (1888). 
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The  doctrine  relating  to  the  invalidity  of  gift  of  Musha 
under  Mahomedan  law  is  wholly  unadopted  to  a  progressive 
state  of  society,  and  ought  to  be  confined  within  the  strictest 
rules  ;  but  possession  taken  under  an  invalid  gift  of  Musha  transfers 
the  property  according  to  the  doctrines  of  both  the  Sunni  and  Shia 
Schools — M.  Mumtaz  Ahmad  v.  Zubatda  Jan,  I.  L.  R.,  11  All., 
460,  P.  C.  (1889). 

The  validity  of  a  gift  was  not  a  question  regarding  succes- 
sion, inheritance,  marriage  or  caste,  or  any  religious  usage  or 
institution,  and  therefore  the  rules  of  Mahomedan  law  with 
regard  to  gifts  are  not  necessarily  the  rules  by  which  the  Madras 
Courts  should  decide  such  a  question. 

The  rule  of  Mahomedan  law  with  regard  to  Afusha  is  that  a 
gift  of  an  undivided  share  in  a  subject  capable  of  division  is  not 
good  because  it  would  lead  to  confusion — Alabi  Koya  v.  Mussa 
Koya,  I.  L.  R.,  24  Mad.,  513  (1901). 


How  owner-  Art,  441.     The  gift  of  an  undivided  share  in  any 

ship  is  trans-  m      ° 

ferred  in  a     divisible  property,  in  favour  of  even  a  co-parcener  does 

gift  of  an  .  .     .          ..        f.  ,   ,.  ,, 

undivided      not  transfer  ownership  in  spite  or  delivery  ot  possession, 

unless  the  share  given  is  divided  and  separated  from 
that  part  which  is  not  given,  nor  must  the  part  which  is 
not  given  be  immediately  joined  to  the  other  part,  nor 
must  it  be  occupied  by  other  property  of  the  donor. 
Property  is  held  to  be  divisible,  when  it  admits  of  divi- 
sion, without  depreciation,  and  when  it  can  be  used 
after  division  in  the  same  way  as  before. 

Notes. 

Jawahir-i-Nayera,  Vol.  2,  p.  8 ;  Fatawa-i- Alamgiri, 
Vol.  5,  pp.  229,  230,  232 ;  Hidaya,  Vol.  3,  p.  269  ; 
Fatawa-i-Kazi  Khan,  Vol.  4,  282. 

Zaidu-nil-Amvani,  Vol.  2,  p.  239. 

According   to   Mahomedan  law   a   gift  of    a   portion  of  any 
landed  property  without  distinct   allotment  of  it,  and  delivery  of 
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possession   to  the  donee,  is  invalid — Azeemodin  v.  Fatima  Beebee, 
ISel.  Rep.,  SD. A.,  31(1799). 

To  render  a  gift  valid,  it  is  necessary  that  the  property  given 
be  divided  off  from  the  shares  of  co-parceners,  and  complete 
possession  be  given — Kishwar  Khan  v.  Jewun  Khan,  1  Sel  Rep., 
S.  D.  A.,  33  (1799). 

Where  a  Mahomedan  lady  made  a  gift  of  certain  undivided 
shares  of  her  property,  which  was  under  a  mortgage,  in  favour  of 
a  person,  and  the  produce  of  the  shares  was  applied  during  her 
lifetime  after  the  gift  just  as  it  had  been  before  the  gift,  viz.,  part 
to  her  creditors  and  part  to  the  maintenance  of  the  donor  herself, 
held,  that  there  was  no  such  surrender  and  delivery  of  the 
property  given  to  the  donee  as  is  requisite  to  make  a  valid  gift 
according  to  Mahomedan  law — Khader  Hussain  Sahib  v.  Hussain 
Begum  Sahiba,  5  Mad.  H.  C.  R.,  114  (1869). 

The  general  rule  of  Mahomedan  law  is  that  anything  which 
is  capable  of  division,  when  given  to  two  persons,  should  be 
divided  by  the  donor  at  the  time  of  the  gift,  or  immediately 
subsequent  thereto  and  prior  to  the  delivery  to  the  donee,  in  order 
that  the  objection  of  confusion  (Mushd)  may  be  avoided,  and  full 
and  complete  seizin  obtained — Nezam-ud-din  v.  Zaheda  Bibi, 
6  N.  W.  P.,  H.  C.  R.,  338  (1874). 

Where  there  is  a  bona  fide  intention  on  the  part  of  the  father 
to  make  a  gift  in  favour  of  his  minor  son,  the  law  will  be  satisfied 
without  change  of  possession,  and  will  presume  the  subsequent 
holding  of  the  property  to  be  on  behalf  of  such  minor. 

The  principle  of  the  rule  of  Mahomedan  law  that  the  gift  of 
Musha,  or  an  undivided  part  in  property  capable  of  partition,  was 
invalid,  does  not  apply  to  definite  shares  in  Zamindaries,  which 
are  in  their  nature  separate  estates,  with  separate  and  defined 
rents — Ameeroonissa  v.  Abedoonissa,  L.  R.,  2  I.  A.,  87  (1874). 

Where  possession  was  changed  in  conformity  with  the  terms 
of  a  gift,  that  change  of  possession  would  be  sufficient  to  support 
the  gift,  even  without  consideration  according  to  Mahomedan  law — 
Kamamnnissa  Bibi  v.  Hussaini  Bibi,  1.  L.  R,,  3  All.,  266,  P.  C. 
(1880). 

Possession  is  necessary  to  make  a  gift  perfect,  where  the 
nature  of  the  transaction  was  such  that  possession  is  possible. 
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Where  the 
property  is 
joined  to 
other 

property  of 
the  donor 
but  is 
capable  of 
being 
divided. 


Accordingly,   where  the  right  to   receive   pension    was   assigned 
over  by  a  deed  to  the  donee,  held,  it  was  a  valid  gift. 

Where  the  donor's  interest  was  separate,  the  principle  of 
Musha  or  undivided  part,  was  not  applicable — Salrib-un-nissa  Bibi 
v.  Hafiza  Bibi,  I.L.R,,  9  All.,,  213,  per  Edge,  C.  J.  (1887). 

Mahomedan  law  relating  to  Musha  ought  to  be  confined 
within  strictest  rules.  It  does  not  apply  to  gifts  of  definite  shares 
of  Zamindaries  or  to  a  definite  share  of  the  moneys  in  the  hands 
of  the  Accountant-General — Ebrahimbhai  v.  Fulbat,  I.L.R.,  26 
Bom.,  577  (1902). 

Art.  442.  Where  the  property  given  is  by  nature 
joined  to  any  other  property  of  the  donor,  and  the 
donor  occupies  either  property  and  the  property  is 
capable  of  being  divided,  the  gift  is  only  valid  when 
the  donor  has  made  the  division  and  given  delivery  of 
possession  to  the  donee,  or  the  latter,  authorized  by 
the  donor,  has  effected  the  division  and  taken 
possession. 

Where  the  property  given  is  joined  to  any  other 
property  of  the  donor,  and  is  occupied,  the  gift  is 
void,  unless  such  property  has  first  been  separated 
from  the  property  not  given. 

The  gift  is  valid  if  the  property  given  is  occupied 
by  property  not  given,  and  ownership  is  transferred 
by  delivery  of  possession  even  without  separation. 

The  donee  who  receives  undivided  property,  given  to 
him  while  it  is  occupied  and  not  separated,  cannot  validly 
dispose  of  it.  He  is  responsible  for  any  loss  occasioned 
by  his  own  action,  by  accident  or  by  use.  The  donor 
or  his  heirs  can  dispose  of  or  recover  such  undivided 
property,  even  when  the  gift  is  made  in  favour  of  a 
relation  within  the  prohibited  degrees.1 


•  See  Art.  22. 
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Notes. 

Kurat-ul-Ayoon,  Vol.  2,  pp.  320,  325  ;  Fatawa-i- 
Alamgiri,  Vol.  4,  pp.  231,  232. 

Baillie,  Bk.  8,  Chap.  2,  p.  512  ;  Zaidu-nil-Ambani,   Vol.   2, 
p.  243. 

In  Mahomedan  law,  a  necessary  condition  of  gift  is,  that 
property  given  be  not  attached  to,  or  included  in,  the  property 
of  another  (so  as  to  be  undefined)  ;  and  if  it  be  land,  that  the 
partition  be  determined  by  known  boundaries  ;  in  which  case 
alone  gift  is  perfect — Jafier  Khan  v.  Hubshee  Bebee,  1  Sel.  Rep., 
S.  D.  A.,  16  (1796). 

According  to  Mahomedan  law,  divisible  property  must  either 
be  divided  at  the  time  when  gift  thereof  is  made  to  two  persons, 
or  the  donor  must,  immediately  after  the  gift  has  been  made  and 
before  the  property  has  been  actually  made  over,  divide  and 
present  it  to  the  donees,  in  order  that  the  objection  of  confusion 
(^fllsha)  may  be  avoided  and  full  and  complete  seizin  obtained, 
which  is  essential  to  the  validity  of  a  gift—K/ianum  Jan  v. 
Jan  Beebee,  4  Sel.  Rep.,  S.  D.  A.,  266  (1827). 

A  deed  of  gift,  comprising  Zamindari  and  other  property, 
of  which  the  donor  was  in  receipt  of  rent  and  profits,  was  held 
to  be  a  valid  gift  in  favour  of  the  donee  according  to  Mahomedan 
\w-Sajjad  Ahmad  v.  Kadri  Begam,  I.  L.  R.,  18  All.,  1  (1895). 


Art.  4.43.    That   which  is  not  considered  to  have  a  Gift  of  that 
separate   existence    cannot  be   made  the    subject   of  a 
valid  gift,  such  as  the  flour  in  growing  wheat,  the  oil  in 
sesame,  and  the  butter  in  milk.  existence. 

Notes. 

Bahrr-ul-Rayek,  Vol.    7,  p.  312  ;   Fatawa-i-Alain- 
giri,  Vol.  5,  p.  228. 

Hamilton's   Hedayah,  Vol.  3,   6k.    30,    Chap.  1,  p.  484  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  245. 

AK,  IML  17 
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Gift  of  an 
undivided 
share  in 
divisible 
property  is 
only  valid 
when  made 
with  the 
consent  of 
all  the 
co-owners. 


Art.  444.  Any  gift  of  an  undivided  share  in 
property  capable  of  partition  although  still  in  an  un- 
divided state  is  valid,  so  long  as  the  gift  is  made  in 
the  name  of  all  the  co-owners. 

Such  a  gift  cannot  be  made  in  favour  of  two 
persons  in  easy  circumstances,  unless  there  is  a  previous 
partition  specifying  the  share  of  each  donee.  This  class 
of  gift  however  is  valid  if  made  in  favour  of  two  poor 
persons. 

Notes. 

Kurat-ul-Ayoon,  Vol.  2,  p.  335  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  230,  231  ;  Radd-ul-Muhtar,  Vol.  4,  p. 
565. 

Hamilton's    Hedayah,   Vol.  3,    Bk.  30,   Chap.    1,   p.    485  ; 
Zaidu-nil-Ambani.  Vol.  2,  p.  245. 


Creditor  can  Art.  445. 

validly 

make  a  gift    his  debt  to  the  debtor. 

of  his  debt 

to  the  acceptance  on  the  part  of  the  donee,    unless   the   latter 

actually  refuses  to  be  released  from  the  debt. 


A  creditor  can  validly  make  a  gift  of 
Such  a  gift  is  complete  without 


Notes. 


Fatawa-i-Alamgiri,    Vol.  5,  p.  234  ;  Durrul-Mukh- 
tar,  Vol.  3,  p.  107. 

Baillie,    Bk.    8,   Chap.  3,   pp.    522,   523  ;  Zaidu-nil-Ambani, 
Vol.  2,  p.  247. 


When  gift  ^r^  445      Any  gift  of  a  debt  in  favour  of  anybody 

of  a  debt  to  i         it  •••%•»•• 

anybody  but  except  the  debtor  is  void,  unless  it  is  an  assignment  of 
is  void.          a  debt  or  a  legacy,  or  consists  in   powers  given  to   the 

donee  to  recover  such  debt  and  to  keep  what  he  so 

recovers. 
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Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  107  ;  Fatawa-i- 
Alamgiri,  Vol.  5,  p.  234. 

Zaidu-nil-Ambani,  Vol.  2,  p.  248. 

See  Section  131  of  the  Transfer  of  Property  Act  (IV  of 
1882). 

SECTION    III. PERSONS    CAPABLE    OF    RECEIVING    A    GIFT. 

(Arts.  447—449.) 
Art.  447.     A  gift  made  in  favour  of  a  minor  by  A  8ift  to  a 

}  •"•"-•  i  minor  by  his 

the   latter  s  executor  or  guardian  is  complete  by   the  guardian  is 
~     .    .  complete  by 

mere  act  ot  giving.  the  mere  act 

of  giving. 
Where  the  donor  is  the   father  or  the   mother  or 

any  other  person  having  authority  over  the  child,  pos- 
session of  the  gift  may  be  taken  on  the  minor's  behalf 
by  such  person. 

Where  the  gift  is  composed  of  divisible  property 
it  must  be  actually  in  the  possession  of  the  donor  or  in 
deposit,  or  with  a  partner ;  it  must  not  be  in  the 
hands  of  a  mortgagee,  pledgee  or  person  holding  it 
wrongfully. 

A  gift  made  to  an  adult  is  only  valid  when  it  is 
received  by  the  donee  during  the  donor's  lifetime  either 
in  person  or  by  an  agent. 

Notes. 

Kurat-ul-Ayoon,  Vol.  2,  pp.  329,  330  ;  Fatawa-i- 
Alamgiri,  Vol.  5,  pp.  238,  239. 

Zaidu-nil-Ambani,  Vol.  2,  p.  249. 

A  gift  made  by  a  father  to  a  son  not  of  age,  although  posses- 
sion of  the  subject  given  be  not  delivered  to  the  son,  is  valid, 
according  to  Mahomedan  law,  on  the  presumption,  that  the  father 
was  trustee  for  his  minor  son — Newazee  Feraush  v.  Atlussee,  1  Sel. 
Rep..  S.  D.  A.,  41  (1800). 
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The  general  rule  of  Mahomedan  law,  no  doubt,  requires  thatr 
to  make  a  gift  valid  and  effectual,  the  intention  to  give  should  be 
demonstrated  by  a  relinquishment  of  the  thing  given  and  an 
acceptance  thereof  by  the  donee.  This  is  the  rule  between 
strangers.  A  gift  of  property  by  a  father  to  his  minor  son  is  not 
governed  by  the  above  rule.  A  seizin  by  the  guardian  of  a- minor 
is  sufficient  for  the  minor  and  if  the  guardian  is  himself  the  donor 
and  in  possession  of  the  property,  no  formal  delivery  and  seizin 
is  required — Wajeed  All  v.  Abdool  Alt,  W.  R.,  Sup.  Vol.  121,  per- 
Morgan,  J.  (1864). 

By  Mahomedan  law,  it  is  not  necessary  that  possession  should 
follow  so  as  to  complete  a  gift  to  an  infant  child — Gyaz-ood-deen 
v.  Fatima,  1  Agra  H.  C.  R.,  238  (1866). 

A  deed  of  gift  executed  by  a  Mahomedan  lady  in  favour 
of  certain  persons  standing  in  a  fiduciary  relation  to  her  i& 
not  valid — Eujabai  v.  Ismail  Ahmed,  1  Bom.  H.  C.  R.,  27 
(1870). 

Where  there  is  on  the  part  of  the  father  of  a  minor  a  bond 
fide  intention  to  make  a  gift  to  the  minor,  the  provisions  of 
Mahomedan  law  are  satisfied  without  actual  change  of  posses- 
sion and  it  would  be  presumed  that  the  subsequent  holding  of  the 
father  is  on  behalf  of  the  minor — Hussain  v.  Mira,  I.  L.  R.,  13 
Mad.,  46  (1889). 

According  to  Mahomedan  law  a  father  can  make  a  valid 
gift  in  favour  of  his  son  with  a  reservation  by  the  donor  for 
himself,  but  where  the  donee  does  not  become  the  exclusive 
owner  of  the  property,  the  gift  is  invalid — Ibrahim  Alt  Khan 
v.  Ummat-ul-Zohra,  I.  L.  R,,  19  All.,  267,  P.  C.  (1896)  ;  L.  R.r 
24  I.  A.,  1. 

Where  a  Mahomedan  executed  a  deed  of  gift  in  favour  of 
her  niece  and  subsequently  sought  to  have  it  cancelled  on  the 
ground  that  possession  of  the  subject  of  the  gift  was  not  given, 
held,  that  in  the  absence  of  fraud  there  was  no  reason  to  cancel 
a  deed  which  had  no  existence  in  Mahomedan  law — Umrao  Bibi  v. 
Jan  AH  Shah,  I.  L.  R..  20  All.,  465  (1898). 

Where  the  uncle  of  a  minor  Mahomedan  girl  relinquished 
in  her  favour  a  certain  share  in  a  property  to  which  he  was 
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entitled,  and  the  Collector  undertook  the  responsibility  of  manage- 
ment of  the  minor's  property,  held,  that  relinquishment  of  such 
share  was  not  a  mere  gift  according  to  Mahomedau  law  but  a 
transfer  of  property,  supported  by  consideration  which  was  valu- 
able —  Makammadunissa  Begum  v.  Bachelor,  1.  L.  R,  29  Bom.,  428 
(1905). 

Where  the  donor  was  an  aunt  of  the  donee,  and  the  donee 
had  been  brought  up  and  treated  by  her  as  a  son,  and  the  intention 
-of  both  the  donor  and  donee  was  that  the  donor  should  continue 
to  reside  with  the  donee,  and  under  the  circumstances  it  would 
have  been  a  mere  empty  formality  for  the  donor  to  have  left  the 
house  and  removed  therefrom  all  her  goods  and  chattels  for  the 
purpose  of  completing  the  gift  and  then  immediately  to  have 
returned  to  it,  and  where  the  donor  in  the  most  clear  and  emphatic 
language  divested  herself  of  all  her  interest  in  the  property  the 
subject-matter  of  the  gift,  held,  that  according  to  Mahomedan 
law  the  gift  was  a  complete  and  perfect  gift  —  Humera  Bibi  v. 
Naim-un-nissa,  I.  L.  R.,  28  All.,  147  (1905). 


Art.  448.  Any  person  having  legal  authority  Any  person 
over  a  minor  may  take  possession  of  a  gift  made  by  a  authorityga 
stranger  in  the  minor's  favour. 


\\T\~  1,  I,     J     4.-U  C  1.         P°ssessiO» 

When  a  minor  has  reached  the  age  ot  reason,   he  a  gift  made 
can   validly   receive  a  gift  even  though  his  father   is 
alive. 

Notes. 

Durrul-Mukhtar,   Vol.  3,  p.   103  ;   Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  239,  240. 

Zaidu-nil-Ambani,  Vol.  2,  p.  252. 

By  Mahomedan  law  a  gift  by  a  father  of  property  in  favour 
of  his  son  was  complete  without  delivery.  It  became  the  son's 
from  the  date  of  the  transaction,  and  if  possession  had  not  been 
delivered,  there  would  have  been  a  right  to  take  it,  or  during  his 
minority  any  member  of  his  family  could  have  done  so  for  him  — 
Hussain  Khan  Bahadur  v.  Nateri  Srinivasa,  6  Mad.  H.  0.  R.,  35G 
(1871). 
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Husband  Art.  449.     After  the    celebration    of    marriage,   a 

receive  a        husband  can    receive  a    gift  made    in   favour   of    his 
favour*?*  Ms  minor  wife  even  though  she  has  a  father  living.     He 
minor  wife,    cannot,  however,  validly  do  so  before   the    celebration 
of  the  marriage,  nor  after  she  has  attained  her  majority. 

Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  104  ;    Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  239,  240. 

Zaidu-nil-Ambani,  Vol.  2,  p.  253. 


Where  a 
revoke  a 


SECTION    IV.  —  REVOCATION   OF   GIFTS. 
(Arts.  450—464.) 

Art.  450.  A  donor  can  revoke  a  gift  either  wholly 
or  in  part,  even  when  he  has  renounced  the  right 
of  revocation,  except  in  the  cases  mentioned  in  the 
following  Articles. 

Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  104  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  238  ;  Kurat-ul-Ayoon,  Vol.  2, 
p.  338. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  485  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  254. 

As  to  donor's  right  to  revoke  a  gratuitous  allowance  for  life- 
given  to  a  stranger  —  1  Mad.  Dec.  118  (1814). 


Revocation 


Art.  451.     Revocation  is  not  lawful  where  there 
*s  an  mcrease   °f  the  thing  given  of  such   nature  as 
increase  in     to  be  united  to   it,  and  which  enhances  the   value  of 

the  gift 

itself.  SUCh  gift. 

Where  the  increase  is  not  united  to  the  gift,  there 
is  no  obstacle  to   revocation,  whether  such  increase  is 
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derived  directly  from  the  gift  or  not.     The  same  rule 
applies  in  the  case  of  a  rise  in  value  of  the  thing  given. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  566  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240  ;  Bahrr-ul-Rayek,  Vol.  7, 
p.  320  ;  Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  256. 


Art.  452.     The  death  of  one  of  the  parties  to  the  Death  of 
gift  after   delivery   of    possession    bars    the    right  of 


revocation.  Ver7  °f 

gift  bars  the 
right  of 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240;  Bahrr-ul-Rayek,  Vol.  7, 
p.  320  ;  Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton's  Hedayab,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ;  Zaidu- 
nil-Ambani,  Vol.  2.  p.  258. 


Art.  453.     The  right  of  revocation  is  also  forfeited  Right  of 
when  the  donee  has  definitely  disposed  of  the  gift ;  but  aL^rfeited 
it   continues   to   exist   when   no   definite    disposal   has  If  tlY: done? 

has  disposed 

taken  place.     Where  the    donee  has  sold  a  part  of  the  of  the  gift 
property    constituting  the  gift,   the  donor  can   revoke 
the  remainder. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566 ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.235,  240;  Bahrr-ul-Rayek,  Vol.  7,  p.  320  ; 
Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton's  Hedayah,   Vol.  3,   Bk.  30,  Chap.   2,  p.  486  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  258. 
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Gift  by 
husband  to 
wife  and 
vice  verxd. 


Art.  454.  A  gift  made  by  the  husband  and  accept- 
ed by  the  wife  either  before  or  after  the  celebration  of 
the  marriage  is  irrevocable,  nor  can  it  be  revoked  after 
the  marriage  is  dissolved. 

A  wife  can  give  the  husband  a  house  containing 
furniture  belonging  to  her,  and  although  the  house  is 
thus  occupied  with  goods  belonging  to  her,  the  gift  is 
valid. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240;  Bahrr-ul-Rayek,  Vol.  7,  p.  320  ; 
Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  259. 

Where  a  Mahomedan  husband  made  a  hiba-bil-ewaz  in  favour 
of  his  wife,  gave  her  possession  of  the  property,  when  he  was  not 
in  debt,  nor  did  he  intend  to  defraud  creditors,  held,  the  gift  was 
valid  according  to  Mahomedan  law — Doe  dem  Ramtonoo  v.  Bibee 
Jeenut,  1  Fulton,  152,  per  Peel,  C.  J.  (1843). 

A  wife  may,  according  to  Mahomedan  law,  hold  property 
independent  of  her  husband,  and  as  a  husband  may  make  a  valid 
gift  to  his  wife,  it  can  only  be  necessary  that  a  gift  should  be 
accompanied  with  such  a  change  of  possession  as  the  subject  is 
capable  of,  and  as  is  consistent  with  the  continuance  of  the  relation 
of  husband  and  wife — H.  H.  Azim-un-Nissa  Begum  v.  Clement 
Dale,  6  Mad.  H.  C.  R.,  455  (1868). 

In  order  to  render  a  gift  by  a  Mahomedan  husband  to  his 
wife  in  lieu  of  dower  valid,  it  was  necessary  that  it  should  be 
accompanied  with  such  a  change  of  possession  as  the  subject  was 
capable  of,  and  as  was  consistent  with  the  continuance  of  the 
relations  of  husband  and  wife.  Transfer  of  seizin  is  unnecessary 
in  a  hiba-bil-ewaz  or  gift  for  consideration.  Where  a  transaction 
by  way  of  hiba-bil-ewaz  is  shown  to  be  a  real  transaction  and  it  is 
unaffected  by  undue  influence,  fraud  or  the  like,  all  that  lias  to 
be  shown  to  support  the  transaction,  is  the  actual  passing  of 
consideration  agreed  to  be  given — Muhammad  Esuph  v. 
Pattamsa,  I.  L.  R.,  "23  Mad.,  70  (1899). 
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The  acts  essential  for  giving  validity  to  a  hila  or  gift 
according  to  Mahomedan  law  are  tender,  acceptance,  and 
•"  seisin,"  but  the  manner  in  which  seisin  is  to  be  effected 
must  be  considerably  modified,  to  suit  the  peculiar  relations 
recognised  as  existing  between  husband  and  wife  in  the  Maho- 
medan community.  The  property  of  each  is  separated  and 
independent  of  the  other  ;  either  can  make,  and  both  are 
encouraged  by  law  to  make,  gifts  to  the  other,  in  order  "  to 
promote  mutual  affection,"  and  so  strongly  is  this  principle 
inculcated  that  retractation  of  such  a  gift  is  not  allowed,  although 
in  many  other  cases  it  is  lawful.  A  wife  can  make  to  her  husband 
a  valid  gift  of  the  house  in  which  both  are  residing,  although  it 
contains  her  separate  property,  and  though  both  continue  to  reside 
in  it  afterwards.  Upon  principle  a  husband  is  equally  at  liberty 
to  bestow  upon  his  wife  the  house  in  which  both  are  living,  and  in 
which  they  afterwards  continue  to  reside,  provided  he  has  power  to 
make  the  gift,  and  do  make  it  bond  fide  and  not  in  comtemplation 
of  fraud  upon  creditors  or  others.  The  only  difficulty  is  to  com- 
ply with  the  exigency  of  the  law,  which  requires  <;  seisin"  or 
exclusive  possession  to  be  given.  If  a  husband  with  full  power 
to  give  executes  a  deed  of  gift,  and  in  accordance  with  its  provi- 
sions hands  over  symbolical  possession  of  a  house  or  property  by 
keys,  &c.,  and  also  to  mark  more  strongly  the  bond,  fides  of  the 
intention,  actually  goes  out  of  the  house  before  witnesses  in  order 
to  leave  it  and  all  within  it  in  the  full  and  exclusive  possession  of 
his  wife,  no  further  act  is  necessary  to  give  effect  to  that  gift 
consistently  with  exercising  his  other  legal  rights  as  a  husband. 
A  wife  has  at  that  time  the  power  afforded  to  her  of  taking  and 
keeping  exclusive  possession  of  the  gift,  and  of  continuing  to 
reside  in  the  house,  but  Mahomedan  law  gives  the  husband  the 
right,  and  moreover  makes  it  his  duty  to  reside  with  his  wife. 

The  "  seisin"  under  Mahomedan  law  appears  to  be  analogous 
to  the  livery  of  "  seisin"  as  formerly  existing  in  England,  and  to 
have  been  effected  much  in  the  same  way  as  by  a  delivery  of  a 
sod  or  twig  of  the  land,  or  the  ring  or  hasp  of  a  door,  in  the  name 
of  "  seisin."  In  Coke  on  Littleton  57a  it  is  laid  down  "  If  the 
deed  be  delivered  in  the  name  of  '  seisin'  of  the  land,  or  if  the 
feoffor  (or  donor)  saith  to  the  feoffee  (or  donee)  take  and  enjoy 
this  land  according  to  the  deed,  or  enter  into  this  land,  and  God 
give  you  joy,  these  words  do  amount  to  a  livery  of  "  seisin. " 
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The   relation   of  husband   and   wife,   and   his  legal  right  to 

'  &  O 

reside  with  her  and  to  manage  her  property,  rebut  the  inference 
which  in  the  case  of  parties  standing  in  a  different  relation  would 
arise  from  a  continued  residence  in  the  house  after  the  making  of 
the  hiba,  and  in  the  husband  generally  receiving  the  rents  accruing 
to  that  house — Amina  Bibi  v.  Khatija  Bibi,  1  Bom.  H.  C.  R.r 
157,  per  Sausse,  C.  J.  (1864). 


Irrevocable  Art.  455.     Every  gift  made  in  favour  of  a  relation 

within  the  prohibited  degrees,1  whether  Christian  or 
Jew,  subject  to  Muslim  authority  or  not,  or  living  in  a 
Muslim  State  or  elsewhere  is  irrevocable. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240;  Bahrr-ul-Rayek,  Vol.  7,  p.  320  ; 
Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton's  Hedayah,    Vol.  8,   Bk.    30,    Chap.  2,  p.  486  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  260. 

Where  a  Mahomedan  made  a  remission  of  rent  for  three 
years,  such  remission  would  be  complete  at  the  termination  of 
each  year  respectively  ;  in  other  words,  delivery  of  the  gift  was 
made  to  the  donee,  and  Mahomedan  law,  although  allowing 
revocation  of  gifts  at  any  time  before  delivery,  is  precise  as  to  the 
impossibility  of  revoking  a  gift  after  delivery  without  the  consent 
of  the  donee — Enaet  Ilossein  v.  Khoobunnissa,  11  W.  R.,  320 
(1869). 


Right  of  Art.  "*56.     The  right  of  revocation  is  forfeited  if 

forfeited*  if IS  ^e  tsffi  *s  ^os^  wn^e  m  the  donee's  possession,  whether 

gift    is  lost  SUch  loss  is  occasioned  by  any   act  of  the    donee,   by 

donee's  accident,  or  by  use.     Where  there  is  a  partial  loss,  the 

possession.         .    ,  ,      f  ,.  .    ,  ,  , 

right  ot  revocation  exists  over  the  remainder. 


1  See  Art.  22. 
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Notes 

Radd-ul-Muhtfir,  Vol.  4,  p.  566  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240  ;  Bahrr-ul-Rayek,  Vol.  7, 
p.  320  ;  Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Zaidu-nil-Ambnni,  Vol.  2,  p.  260. 

Art.  457.     Where,  after  a  gift  is  made,  the  donee  Gift  cannot 
offers   some    specified   compensation    (ewaz)    which  the  where™  u 


donor  accepts,  the  latter  can  no  longer  revoke  the  gift  : 
Provided  that  the  compensation  offered  is  not  a  part  of  tion 
the  gift  itself. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240  ;  Bahrr-ul-Rayek,  Vol.  7, 
p.  320  ;  Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ;  Zaidu- 
nil-Ambaui,  Vol.  2,  p.  261. 

Where  a  Mahomedan  lady  in  exchange  for  certain  ornaments 
made  a  gift  of  half  of  her  property  in  favour  of  a  person,  on 
condition  that  the  latter  should  not  alienate  it  but  leave  it  to  two 
other  persons  named  in  the  hibanamah,  held,  that  according  to 
Mahomedan  law  the  gift  by  her  of  the  property  in  consideration 
of  the  ornament,  amounted  to  a  sale  ;  that  such  sale  was  good 
and  valid  and  could  not  be  vitiated  by  the  conditions  specified  in 
the  deed  of  conveyance  —  Mirza  Beebee  v.  Toola  Beebee,  4  Sel 
Rep.,  S.  D.  A.,  425  (1829). 

A  gift  for  a  consideration  is  in  effect  a  sale  and  purchase 
under  Mahomedan  law  not  vitiated  by  confusion  of  property  or 
defect  of  possession  —  Syud  Hussain  AH  v.  Fiyaz  Uddin,  5  Sel. 
Rep.,  S.  D.  A.,  283  (1832). 

A  revocation  of  a  gift  without  consideration  is  valid  accord- 
in  cr  to  Mahomedan  law  unless  the  donee  made  additions  to  the 

f5 

subject  of  the  £ift   or   transferred    the   possession   to   another  — 


268 


INSTITUTES    OF    MUSSALMAN    LAW. 


Shah   Makdum   Bakshsh    v.   Lutf    Alt,   5   Sel.   Rep.,   S.   D.   A., 
416  (1834). 

A  liiba-bil-ewaz  or  a  gift  for  consideration  made  in  contempla- 
tion of  marriage  is  valid  under  Mabomedan  law  —  Kulsoon  v. 
Ameerunnissa,  1  Hyde,  150  (1862). 

According  to  Mahomedan  law  a  hiba-bil-ewaz  is  different 
from  an  out-and-out  sale  and  gift.  It  partakes  of  the  character  of 
both,  and  where  there  is  sufficient  consideration,  it  is  valid  — 
Solah  Bibee  v.  Keerun  Btbee,  16  W.  R.,  175  (1871). 

The  fundamental  conception  of  a  hiba-bil-eicaz  in  Mahomedan 
law  is  that  it  is  a  transaction  made  up  of  two  separate  acts  of 
donation,  that  is,  it  is  a  transaction  made  up  of  mutual  or  reci- 
procal gifts  between  two  persons,  each  of  whom  is  alternately  the 
donor  of  one  gift  and  the  donee  of  the  other. 

For  the  validity  of  a  gift  under  Mahomedan  law,  possession 
of  the  gifted  property  by  the  donor  at  the  time  of  the  gift,  or  at 
least  at  some  time,  so  as  to  enable  him  to  deliver  possession  to  the 
donee,  is  a  condition  indispensable  —  Ralum  Baklisli  v.  Muhammad 
Hasan,  I.  L.  R.,  11  All.,  1,  per  Mahmood,  J.  (1888). 


Where  Art.  458     Where  the  donor  is  deprived  of  the  corn- 

deprived  of    pensation  made  in  respect  of  a  gift,  he   can   revoke  the 
wno^e    ift*  if  it  exists  in  kind  and  there  be   no   increase 


or  other  impediment  that  prevents  revocation. 

Where  the  donee  is  deprived  of  a  gift,  he  can 
recover  the  compensation  he  gave,  if  it  exists  in  kind. 
In  case  of  its  loss  he  can  claim  something  of  like  nature, 
or  he  can  claim  the  value  of  the  gift. 


Notes. 


Durrul-Mukhtar,    Vol.  3,  p.    105  ;  Fata  wa-i-  Alain  - 
giri,  Vol.   5,  p.  240. 

Hamilton's  Hedayab,  Vol.  3,  Bk.  30,  Chap.  2,  pp.  486,  487  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  262. 
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Art.  459.     Where  a   person   has   made   a   gift  of  where  gift 
property  belonging  to  another,  which  perishes   while  in  pei 
the  donee's  possession,  and  the  owner  demands  return  of 
the  property  and  the  donee  pays  him  compensation  for 
the  same,  the  latter  cannot  recover  the  compensation  he 
has  paid  from  the  donor. 

Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  106. 
Zaidu-nil-Ambani,  Vol.  2,  p.  264. 


Art,  460.     In  no  case  can  a  father  pay  compensa-  Father  can- 

tion  out   of  the  property  of  his  minor  child,  who  is  the  pensation 

j  out  of  his 

donee.  minor  child's 

Notes.  property. 

Durrul-Mukhtar,  Vol.  3,  p.  105. 
Zaidu-nil-Ambani,  Vol.  2,  p.  265. 


Art.  461.     A  gift  made   in   favour  of  a  poor  man  A  gift  in 

.    '  .     .  favour  of  a 

and  taken  possession  or   by  him  is  irrevocable.  poor  man  is 

irrevocable. 

Notes. 

Jawahir-i-Nayera,   Vol.  2,  p.  15  ;    Fatawa-i-Alam- 
giri,  Vol.  5,  p.  238. 

Zaidu-nil-Ambani,  Vol.  2,  p.  265. 


Art.  462.     A  gift  is  rescinded  either  by  a  mutual  How  revoca- 
agreement   between  the  parties  concerned,  or   by  the  ed 
judge.    If  the  donor  seizes  the  thing  given  without  either 
a  decree  or  the  donee's  consent,  he  is  answerable  to  the 
donee  for  any  loss  occasioned  by  his  own  act,  accident 
or  use. 
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After  the  donor  has  obtained  an  order  for  revoca- 
tion from  the  judge  and  has  given  notice  thereof  to  the 
donee,  the  latter  becomes  liable  for  any  loss  occasioned 
to  the  gift  while  it  is  in  his  possession. 

Notes 

Kurat-ul-Ayoon,  Vol.  2,  p.  355  ;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  238. 

Hamilton's  Hedayab,  Vol.  3,  Bk.  30,  Chap.  2,  p.  487  :  Zaidu- 
nil-Arabani,  Vol.  2,  p.  265. 


Art.  463.  When  a  gift  is  made,  subject  to  com- 
pensation being  given  and  such  compensation  is  fixed 
at  the  time  the  gift  is  made,  the  gift  is  only 
valid  when  delivery  has  been  made  on  both  sides  : 
such  a  gift  is  invalid  when  the  objects  comprising  the 
compensation  are  not  separated  though  capable  of 
being  so. 

This  reciprocal  delivery  in  each  case  transfers  the 
ownership,  and  the  transaction  is  equivalent  to  an  ex- 
change, and  is  subject  to  the  laws  governing  sales. 
Such  transaction  can  therefore  be  annulled  for  latent 
defects  in  the  contract  or  in  the  objects  it  deals  with, 
and  either  party  is  entitled  to  withdraw  from  it. 

Where  neither  party  makes  delivery  or  only  one 
does  so,  the  right  of  revocation  remains  open  to  both 
parties. 

Notes. 

Kurat-ul-Ayoon,  Vol.  2,  pp.  357,  358  ;  Fatawa-i- 
Alamgiri,  Vol.  5,  pp.  240,  241. 

Hamilton's  Hedayah,   Vol.  3,    Bk.   30,   Chap.  2,    p.  488  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  267. 
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Art.  464.  A  charitable  gift  is  subjected  to  the  A  charitable 
same  conditions  as  an  ordinary  gift.  Ownership  is  only  fn  ordinary 
transferred  by  delivery. 

Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  107  ;  Fatawa-i-Alamgiri, 
Vol.  5,  p.  248. 

Zaidu-nil-Ambani,  Vol.  '2,  p.  268. 

A  gift  of  a  fund  "  to  be  disposed  of  in  charity  as  my 
executor  shall  think  right ;  "  is  a  valid  charitable  bequest  according 
to  Mahomedan  law — Gangbai  v.  Thavar  Mulla,  1  Bora.  H.  0.  R., 
71  (1863). 


CHAPTER  II. 

WILLS. 

(Arts.    465-505.) 

SECTION    I. THE    NATURE    OF    A    WILL  :    THE     CONDITIONS 

REQUISITE    FOR    ITS    VALIDITY  :    PERSONS     CAPABLE    OF    MAKING 
A    WILL. 

(Arts.  465—481.) 

Art.  465.     A  will  is  the  act  by  which  a  person,  Definition  of 
while  living,  gratuitously  transfers  the  ownership  of  his 
property,  such  transfer  not  to  take  place  until  after  his 
death. 

Notes. 
Bahrr-ul-Rayek,  Vol.  8,  p.  459. 

Baillie,  Bk.  10,  Chap.  1,  p.  613  ;  Zaidu-nil-Ambani,  Vol.  2, 
p.  269. 

Where  a  Mahomedan  affixes  his  signature  to  a  will  as  a 
consenting  party,  such  will  is  valid  under  Mahomedan  law — 
Khadejah  Beelee  v.  Su/er  Alt,  4  W.  R.,  36  (1865). 
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By  Mahomedan  law  a  will  need  not  be  in  writing,  and  it 
it  is  found  that  the  deceased  expressed  her  will,  and  that  it  wa& 
her  last  will,  the  omission  to  put  it  into  writing,  will  not  deprive 
it  of  legal  effect — Tameez  Begum  v.  Furhut  Hossein,  3  N.  W.  P.r 
H.  C.  R,,  55  (1870). 

The  policy  of  Mahomedun  law  appears  to  be  to  prevent 
a  testator  interfering  by  will  with  the  course  of  the  devolution 
of  property  according  to  law  among  his  heirs,  although  he  may 
give  a  specified  portion,  as  much  as  a  third,  to  a  stranger.  But 
it  also  appears  that  a  holder  of  property  may  to  a  certain  extent, 
defeat  the  policy  of  the  law  by  giving  in  his  lifetime  the  whole 
or  any  part  of  his  property  to  one  of  his  sons,  provided  he 
complies  with  certain  forms.  It  is  incumbent,  however,  upon 
those  who  seek  to  set  up  such  a  proceeding  to  shew  very  clearly 
that  the  forms  of  Mahomedan  law,  whereby  its  policy  is  defeated,, 
have  been  complied  with — Khujooroonissa  v.  Rousliun  Jehan* 
L.  R.,3I.  A.,  291  (1876). 

Where  a  Mahomedan  lady  by  her  will  directed  that  the 
monthly  allowance  granted  to  her  by  Government  should  be  paid 
to  certain  persons  after  her  death,  held,  that  it  was  a  good  bequest 
under  Mahomedan  law — Prince  Suleman  Kadr  v.  Darab  Alt 
Khan,  L.  R.,  8  I.  A.,  117  (1881). 

Where  a  Mahomedan  by  his  will  gave  certain  talookdari 
estate  to  his  grandson,  the  latter  took  a  heritable  interest  in  it — 
Faiz  Muhammad  Khan  v.  Muhammad  Saeed  Khan,  L.  R.,  25 
I.  A.,  77  ;  I.  L.  R.,  25  Cal.,  816  (1898). 

Where  a  Mahomedan  lady  made  a  will  which  was  not  signed 
by  her  or  any  one  on  her  behalf,  yet  the  document  represented 
her  real  will,  held,  that  according  to  Mahomedan  law,  a  will  may 
be  made  either  verbally  or  in  writing,  and  no  special  form  or 
solemnity  for  making  or  altering  a  will  is  prescribed — Aulia 
Bibiv.Ala-ud-din,  L  L.  R.,  28  All.,  715  (1903X 

See  Mogul  Begum  v.  Fukeerun  Beebee,  3  N.  W.  P.,  H.  C.  R., 
288  (1866)  ;  Khajoorunnissa  v.  Roheemannissa,  17  W.  R,,  190 
(1872)  ;  Ago.  Mahomed  Jafer  Bindanim  v.  Koolsom  Beebee,. 
I.  L.  R.,  25  Cal.,  9  P.  C.  ;  L.  R.,  24  I.  A.,  196  (1897)  ;  Mazhar 
Husenv.  Bodha  Bibi,  I.  L.  R.,  21  All.,  91  P.  C.  ;  L.  R.,  25  I.  A., 
219  (1898). 
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Art.  466.     Any    person  who    is    an    adult    and   of  An  adult 
sound  mind  can  make  a  will.  person  can 

make  a  will. 

At  the  time  the  will  is  made,  the  legatee  must 
be  actually  living  or  at  least  conceived,  and  the  object 
bequeathed  must  be  susceptible  of  being  transferred 
after  the  testator's  death. 

Any  bequest  made  by  a  lunatic  is  void.     A  bequest 

made  by  a  minor  is  also  void,  whether  it  is  unconditional 
or  subject  to  his  attaining  his  majority. 

Notes. 

Radd  ul-Muhtar,  Vol.  5,  pp.  119,  452,  457,  458; 
Fatawa-i-Kazi  Khan,  Vol.  4,  p.  422. 

Baillie,  Bk.  10,  Chap.  1,  p.  614  ;  Hamilton's  Hedayah,  Vol.  4, 
Bk.  52,  Chap.  1,  p.  673  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  270. 

Where  a  Mahomedan  made  a  will  and  made  a  certain  testa- 
mentary disposition  in  favour  of  the  lawful  son  of  his  eldest  son, 
not  then  born,  held,  that  such  son  born  after  the  testator's  death 
was,  according  to  Mahomedan  law,  incapable  of  taking  any 
bequest  under  the  will. 

Scott,  J.,  observed  as  follows  : — 

"  The  conditions  of  a  valid  bequest  are  that  the  testator  is 
competent  to  make  the  transfer  of  the  property,  that  the  legatee 
is  competent  to  receive  it,  and  that  the  subject  of  the  bequest  is 
susceptible  of  being  transferred.  The  second  condition  is 
obviously  incapable  of  fulfilment  by  any  one  not  in  existence  at 
the  time  of  the  testator's  death  ;  and  the  only  relaxation  of  the 
rule  is  the  case  of  a  child  in  the  womb,  if  born  within  six  months 
from  the  date  of  the  bequest.  In  the  Code  of  Mahomedan  law 
according  to  the  Hanefite  Rite,  prepared  by  a  Council  of  Pundits 
(Ulamas)  from  the  University  Mosque  of  El  Azhar  at  Cairo  ten 
years  ago,  and  which  is  now  in  use  in  Egypt,  this  rule  is  thus 
•expressed  : — "  Pour  faire  un  testament  il  faut  ttre  libre,  majeur, 
sain  d*  esprit  et  jouissant  de  son  libre  arbitre.  11  faut  en  outre 
(jue  le  Itgataire  soit  reellement  vivant  ou  au  mains  conpu  et  la  chose 
le'yue'e  susceptible  d'etre  transferee  apres  la  mort  du  testateur* 

AR.  IMI.  18 
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(Droit    Mussulman,     s.    531)  —  Abdul    Cadur    llnji   MahomeJ     v. 
C.  A.  Turner,  1.  1,.  R.,  9  Bom.,  158  (1884). 

Art.  467.     The   bequests    of   a    prodigal    are    only 

bequest*  of  ...  . 

a  prodigal      valid,  when    they  are  made   in  favour   of  the    poor,  or 
of  pious  or  charitable  institutions. 

Notes. 

Hidaya,  Vol.  3,  p.  241. 
Zaidu-nil-Ambuni.  Vol.  2,  p.  273. 


What  Art.  468.     Movable  or  immovable  property   can  be 

belbe^ueaUi-  bequeathed,   as    well   as   the    use    or    produce    of  such 

property  for  a  definite  period  or  in  perpetuity. 

Notes. 

Bahrr  ul-Rayek,  Vol.  8,  p   459. 
Zaidu-nil-Ambani,  Vol.  2,  p.  274. 

Where  a  Mahomedan  by  his  will  gave  certain  shares  in  his 
property  to  his  widow  and  other  heirs  and  directed  that  his  son 
should  continue  in  possession  '  always'  and  '  for  ever'  and  thereby 
restricted  alienation  by  such  heirs,  held,  that  the  right  of  an  heir 
to  her  share  in  the  property  was  clear  upon  the  terms  of  the 
instrument  and  that  she  was  entitled  to  recover  possession  of  the 
same  —  Muhammad  Abdul  Majid  v.  Fatima  Sibi,  I.  L.  R.,  8  All., 
39,  P.  C.  ;  L.  R.,  12  I.A.,  159  (1885). 

Where  the  Art.  469.     A  person  without  heirs  and  not  in  debt 

Vi    If 

testator's       to  the  full  amount  of  his  estate,  can  bequeath  the  whole 
may*  be7        or  Par^  °^  ^s  Pr°Perty  to  any  person  he^chooses. 

bequeathed 

to  a  single  Notes. 

Radd-ud-Muhtar,  Vol.    5,  p.    452  ;  Fatawa-i-  Alain  - 
giri,  Vol.  7,  p  64. 

Baillie,  Bk.  10,  Chap.  1,  p,  615  ;  Zaidu-nil-Ambaui,  Vol  2,  p. 
274. 

Where  an  instrument  contained  the  words  :  "  the  ownership 
of  the  property  to  be  in  me  whilst  I  am  alive",  held,  that  it  was  a 
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by  the  testatrix  of  the  whole  of  her  property  which  was 
invalid  according  to  Mahomedan  law  —  Sltek  Muhammad  v.  Shek 
Imamttddin,  "2  Bom.  H.  0.  R.?  50,  per  Coach,  C.  J.  (1865). 

A  Mahomedan  lady  made  a  will  disinheriting  her  nearest 
relations  and  leaving  her  entire  property  to  her  nephew  "  iiaslan 
bud  nasbi.it  Imtnan  bad  bat  nan,  held,  that  the  devise  to  the  nephew. 
under  Mahomedan  law,  was  absolutely  to  him,  and  that  the  words 
quoted  simply  gave  him  full  power  over  the  estate,  and  did  not 
extend  the  devise  to  his  sons  in  case  of  his  death  before  the 
testator  —  Oomuttoon/ussa  v.  Areefoonnissa,  4  \V.  R.,  66  (1865). 

According  to  Mahomedan  law  a  testatrix  is  entitled  to  make 
a  devise  of  her  whole  property  —  Mahomed  Altaf  All  v.  Ahmed 
Buks/t,  25  W.  H.,  121  (1876). 


Art.  470.     Bequests  made  by  a  person  in  debt  to  When  a 
the  full  amount  of  his  estate  are  only  valid,    when  th 
creditors  release  the  testator  or  consent  to  the  legacies. 


full  amount 

Notes.  °f  h's  estate 

is  valid. 

Radd-ul-Muhtar,   Vol.  5,  p.  452. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  1,  p.  673  : 
Zaidu-nil-Ambani,  Vol.  2,  p.  275. 

A  tvasiatnamah  or  will,  diverting  all  the  property  belonging  to 
the  testator  from  his  next  heirs,  is  invalid  under  Mahomedan  law 
—  S.  Jumeenooddeen  Ahmed  v.  M.  Plossein  Alt,  '2  W.  R.,  49  (1865). 

Art.  471.   A   bequest    in  favour  of  an  heir  is  only  when  a 
valid  when  assented  to  after  the  testator's  death,  by  the  f^frV^an 
other  heirs  capable  of  disposing  of  their  rights.  heir  is  valid. 

In  determining  whether  a  person  is  an  heir  or  not, 
regard  is  to  be  had  to  the  time  of  the  testator's  death, 
and  not  to  the  time  the  bequest  is  made. 

The  assent  once  given  by  an  heir  who  is  not  a 
legatee  is  irrevocable,  and  he  can  be  compelled  to  deliver 
up  the  legacy  he  has  assented  to. 

Where  some  of  the  heirs,  who  are  not  legatees, 
assent,  such  assent  will  take  effect  with  regard  to 
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them  only  and  proportionately  to  their   shares   in    the 

estate. 

Notes. 

Fatawa  Sirajiah,  Vol.  4,  p.  423  ;  Fatawa-i-Alam- 
giri,  Vol.  7,  p.  64. 

Zaidu-nil-Ambani,  Vol.  2,  p.  '276. 

A  will  made  in  favour  of  one  heir,  cannot  take  effect  without 
the  consent  of  the  other  heirs  according  to  Mahomedan  law — 
Syed  LutfAliv.  Syed  Rahut  Alt,  6  Sel.  Rep.,  S.  D.  A.  190  (1837). 

A  Mahomedan  cannot  make  a  bequest  of  more  than  a  moiety 
of  his  estate  in  favour  of  his  daughter — Mahomed  Mudun  v. 
Kliodezunnissa,  2  W.  R.,  181  (1865). 

According  to  Mahomedan  law  a  will  which  never  received  the 
requisite  assent  from  the  heirs  of  the  testator,  is  inoperative  to- 
alter  the  right  of  possession  of  the  heirs—  Qadir  Ali  Khan  \.  Jfou-sha 
Begum,  2  N.  W.  P.,  H.  0.  R.,  154  (1867). 

In  order  to  render  a  will  valid  under  Mahoraedan  law,  the 
assent  of  the  heirs  must  be  given  after  the  death  of  the  testator^ 
because  any  assent  given  to  the  will  before  his  death  is  no  assent 
at  all — Nusrut  Ali  v.  Zeinunnissa,  15  W.  R.,  146  (1871). 

Where  a  Art.  472.      When  a  person  is  competent  to  dispose 

Dfji'^on  CHU 

bequeath  of  his  property  by  will,  he  can  bequeath  one-third  of  it  to 
hiT  property  a  stranger.  The  validity  of  the  bequest  does  not  in 
atran  er  ^n*s  case  depend  upon  the  assent  of  the  heirs. 

A  bequest  exceeding  one-third  of  the  property  is 
only  valid  upon  the  assent,  after  the  testator's  death,  uf 
the  heirs  capable  of  disposing  of  their  rights.  Assent 
given  by  the  heirs  during  the  testator's  lifetime  is  void. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  64  ;  Radd-ul-Muhtarr 
Vol.  5,  p.  453. 

Baillie,  Bk.  10,  Chap.  1,  pp.  614,  615;  Hamilton's  Hedayah, 
Vol.  4,  Bk.  52,  Chap.  1,  p.  672  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  276. 

It  is  a  well-known  principle  of  Mahomedan  law,  that 
bequests  to  persons,  not  being  legal,  are  restricted  to  a  third  of  the 
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testator's  estate  —  Soobhanee  r.    Bhetun,  1  Sel.  Rep.,  S.    D.  A.,  464 
(1811). 

A  Mussalman  may  freely,  by  his  will,  give  his  property  to 
strangers  ;  but  to  his  relations  in  blood  he  has  no  occasion  to 
bequeath  anything,  for  they,  the  relations,  are  to  have  their 
respective  shares  according  to  Mahomedan  law,  as  it  is  mentioned 
there.  And  if  a  man  disposed  of  his  property  to  his  heirs  and 
relations,  to  one  more  and  to  another  less,  or  if  the  testator  omit 
any  of  his  relations,  and  after  his  death  the  heirs  and  relations 
agree  to  the  bequests  made,  the  will  remains  valid  ;  otherwise  the 
will  is  only  valid  for  the  bequests  made  to  the  strangers,  and 
invalid  for  the  heirs  and  relations  of  blood,  who  are  to  receive 
their  respective  shares  according  to  Mahomedan  law  —  Keramatul 
v.  Nssan  Bibee,  2  Morley,  120  (1817). 

Where  a  Mahomedan  bequeaths  less  than  one-third  of  his 
property  to  a  person,  such  bequest  is  valid  under  Mahomedan 
law  —  Nawab  Amin-ood-Dowlah  v.  Syvd  Rosliun  All  Khan,  5 
M.  I.  A.,  199  (1851). 

Under  Mahomedan  law  a  testatrix  can  dispose  of  only  one- 
third  of  her  property  and  the  remaining  two-thirds  must  pass  to  her 
iieirs.  Where  the  executor  obtains  probate  of  a  will  under  the 
Probate  and  Administration  Act  (V  of  1881),  he  is  a  mere  trustee 
•in  respect  of  the  two-thirds  of  the  estate  for  the  heirs  of  the 
testatrix  —  Naicab  Akbari  Begum  v.  Nuzhat-ud-dowla,  1  Gal.  L.  J., 
594  ;  9  Gal.  W.  N.,  938,  P.  C.  (1905). 

Where  a  Mahomedan  testator  after  making  certain  provisions 
for  his  widow  and  daughters  divided  his  property  between  his 
sons  and  imposed  certain  conditions  and  limitations,  and  where 
the  will  was  assented  to  by  the  heirs  of  the  testator  after  his 
death,  held,  that  according  to  the  ordinary  rules  of  Mahomedan 
law  the  gift  was  good  as  an  absolute  gift  and  the  conditions  and 
limitations  were  void.  Life-estates  and  contingent  interests  are 
not  recognized  by  Mahomedan  law  —  Abdul  Karim  Khan  v.  Abdul 
Khan,  I.  L.  R.,  28  All.,  343  (1906). 


The  Hedaya  lays  down  that,  as  in  the  case  of  most  other 
nations,  the  Mahomedans  have  to  a  certain  limited  extent  permitted 
the  disposition  of  property  by  will.  The  author  shows  that, 
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primA  fane,  such  a  testamentary  disposition  is  more  opposed  to 
legal  principle  even  than  a  gift  to  vest  in  future,  because  at  the 
time  of  vesting,  the  property  has  actually  passed  from  the  donor. 
He,  however,  on  the  whole  vindicates  this  limited  testamentary 
power,  hecause  it  is  desirable  that  men  should  be  enabled,  when 
warned  by  the  approach  of  death,  to  supply  their  deficiencies. 
It  is  then  declared,  that  one-third  of  the  estate  is  the  utmost 
which  can  be  diverted  at  the  pleasure  of  the  testator  from  the 
legal  heirs,  and  for  this  a  precept  of  the  Prophet  himself  is  quoted. 
His  words  do  not  encourage  testamentary  disposition  but  permit 
it  to  the  extent  of  a  third. 

The  commentator  then  considers  how  the  consent  of  heirs 
can  validate  a  testamentary  disposition  of  property  in  excess 
of  one-third,  and  the  doctrine  is  :  "  Their  consent  indeed  during 
the  life-time  of  the  testator  is  not  regarded,  for  this  is  an  assent 
previous  to  the  establishment  of  their  right;  they  are  therefore 
at  liberty  to  annul  it  on  the  death  of  the  testator.  It  is  otherwise 
where  the  consent  is  given  after  the  event,  for  as  this  is  r.n  assent 
subsequent  to  the  establishment  of  their  right,  they  are  not 
afterward  at  liberty  to  annul  it."  This  doctrine  is  unquestion- 
ably a  logical  consequence  of  the  impossibility  of  giving  that 
which  one  has  not  and  of  the  invalidity  of  a  gift  to  take  effect 
in  future.  Further,  the  alienation  of  one-third  to  a  portion  of  the 
heirs  will  not  be  legal  without  the  assent  of  the  other  heirs 
subsequently  to  the  death  of  the  testator,  because  their  benefits 
already  sufficiently  secured  by  the  law  are  not  within  the  reason 
of  the  rule  on  which  testamentary  disposition  is  established,  and 
such  a  bequest  would,  as  the  certain  occasion  of  family  dissension, 
be  opposed  to  public  policy — Cherachom  Vittil  \.  I'ulfa 
PudiaM,  2  Mad.  H.  C.  R.,  350  (1865). 

* 

See  Aesha  v.  Aesha,  1  Borr.  S.  D.  A.,  Bom..  339  (1818)  ; 
Gangbai  v.  Tavar  Mullah,  1  Bom.,  H.  0.  R.,  71  (1863);  Ekin 
Bebee  v.  M.  A  thru/  All,  1  W.  R.,  152  (1864)  ;  Baboo  Jan  v.  M. 
Noorool  Huq,  10  W.  R  ,  375  (1868)  ;  Sukoomut  BH.ee  v.  6'.  Warris 
All,  22  W.  R.,  400  (1874);  Fatima  Bilee  v.  Art/  hmaiJjee  Mam, 
9  0.  L.  R.,  66  (1881). 

Husband  Art.  473   Provided  there  is  no  other  heir,  husband 

and  wife  can   make    bequests    to   each   other.     Should 
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there  be   another    heir   the    bequest   is   subject  to   the  bequeath  to 

i    ,        >  each  other. 

latter  s  consent. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  64  ;  Tahtavi,    Vol.    4, 
pp.  317,  318. 

Zaidti-nil-Anibani,  Vol.  2.  p.  281. 

A  Mns«alman  cannot  make  a  bequest  in  favour  of  some  of  his 
heirs  to  the  exclusion  of  others  witbont  their  consent.  - 
i  Mad.  S.  D.  A.,  Dec.,  p.  254  (1*20). 

A  Mahomed  an  testator  cannot,  under  Mahomedan  law,  give 
preference  to  one  heir  over  another—  Hidayat  Alt  v.  Tajan,  5  Sel. 
Rep.,  S.  D.  A.,  335  (1833). 

The  rule  of  Mahomedan  law  is  that  a  legacy  cannot  be  left  to 
one  of  the  heirs  without  the  consent  of  the  rest  —  Ahedoonissa  v. 
Ameeroonissa,  9  W.  R.,  257  (1868). 

Art  474.     A  bequest  made  in  favour   of   a   person  Where  a 
directly   responsible  for  the  homicide  or  even  accidental 
death  of  the  testator   is  void,    unless  the  heirs  assent 
to  the  bequest,  or  the   author  of  the  crime   is   a   minor,  caused  the 

death  of 

lunatic  or  the  testator's  sole  heir.  testator  is 

void. 

A  person  who  has  been  the  indirect  cause  of  the 
testator's  death  does  not  lose  the  benefit]  of  a  bequest 
made  in  his  favour. 

Notes. 

Fata\va-i-Alamgiri,  Vol.  7,  p.  64  ;  Tahtavi,  Vol.  4, 
pp.  317,  318. 

Hamilton's  Hedayah,  Vol.  4,  BL  52,  (Jhap.  i,  p.  672  ;  Zaidu- 
nil-Ambsmi.  Vol.  2,  p.  282. 

Art.  475.      A  bequest  made  in   favour  of  a  child  in  Where 
its  mother's    womb  is  valid,  provided  it    is   born   alive 
either  within  six   months  from  the  date  of  the  bequest  if 


° 


the  father  is  alive,  or  within  two  years  from  the  date   of  womb  is 

valid. 

the    mother's    separation    existing   at   the   date   of  the 
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bequest,  and  caused  either  by   the    father's  death    or  a 
perfect  or  imperfect  irrevocable  repudiation.1 

If  the  mother  bears  twins  and  both  are  living,  each 
takes  one-half  of  the  legacy.  Should  one  of  the  twins 
die  after  birth,  its  share  is  divided  among  its  heirs, 
and  if  one  of  them  die  before  birth,  the  whole  legacy 
falls  to  the  survivor. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  455  ;  Fatawa-i-Alam- 
giri,  Vol.  7,  p.  65. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  42,  Chap.  1,  p.  674  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  284. 

See  Abdul  Cadur  Ilaji  Mahomed  v.  C.  A.  Turner,  I.  L.  R.,  9 
Bom.  158,  per  Scott,  J.  (1884). 

Charitable  Art.  476.     Bequests   made    in   favour  of  mosques, 

charitable  institutions,  hospitals  and  schools  (madrasahs) 
are  valid.  Such  bequests  are  employed  in  building  such 
institutions,  in  relieving  the  poor  who  frequent  them,  and 
for  their  maintenance  and  other  necessary  expenditure, 
according  to  custom  and  to  the  testator's  wish. 

Bequests  can  also  be  made  for  wrorks  of  public 
utility  generally.  Such  bequests  are  employed  in  carry- 
ing out  such  acts  as  are  beneficial  to  the  community  as  a 
whole.  This  would  include  the  building  of  bridges,  the 
making  of  roadways,  the  construction  of  mosques, 
assisting  needy  theological  students,  and  any  other  works 
that  are  useful  and  beneficial  to  the  public  and  do  not 
tend  to  the  benefit  of  private  individuals. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  463  ;  Fatawa-i-Alam- 
giri,  Vol.  7,  p  68. 

Zaidu-nil-Ambani,  Vol,  2.  p.  286. 

1  See  Art  '239. 
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Art.  477.     Difference  of  religion  or  of  nationality  Difference 

*•  * 

presents  no  obstacle  to   the   validity  of  a  bequest.     A 
Muslim  can  bequeath   to  a  non-Muslim,  and  a  legacy  is 
also  valid  which  is  made  by  a  non-Muslim,  in  favour  of  invalid 
a  Muslim. 

Notes. 

Tahtavi,    Vol.    4,  p.    317  ;  Hidaya,  Vol.  4,  pp.  641, 
674  ;  Radd-ul-Muhtar,  Vol.  5,  p.  285. 

Hamilton's   Hedayah,    Vol.    4,    Bk.   52,    Chap.    1,    p.    671  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  287. 

See  Sale's  Koran,  Chap.  LX,  p.  447. 


Art.  478.  A  bequest  only  takes  effect  after  formal 
or  tacit  acceptance  subsequent  to  the  testator's  death,  accepted 

•  »•!•*»••  subsequent 

Acceptance    during  the   testator  s   lifetime   is   null  and  to  the  tes- 
void.     A  legatee  becomes  the  owner  of    the     property  death. 
bequeathed   by  his   mere   acceptance   of  the  same  after 
the  testator's     death,     and     independently     of    taking 
possession. 

Where  the  legatee  neither  accepts  nor  refuses  the 
legacy,  the  property  bequeathed  remains  in  abeyance. 
It  does  not  become  the  property  of  the  heirs  of  the 
legatee,  until  the  latter  has  either  signified  his  acceptance 
or  refusal,  or  until  he  dies,  but  if  the  legatee  dies  after 
the  testator,  without  expressing  his  intention,  the  legacy 
devolves  upon  his  heirs. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  64  ;  Tahtavi,  Vol.  4, 
p.  318  ;  Radd-ul-Muhtar,  Vol.  5,  p.  458  ;  Hidaya, 
Vol.  4,  p.  642. 

Hamilton's    Hedayab,    Vol.   4,    Bk.    52,    Chap.    1,    p.  673  : 
-Zaidu-nil-Ambani,  Vol.  2,  p.  288. 
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bequewt. 


C'ircum-  Art.  479-     A  testator  can  revoke  a  bequest  either 

stances  con- 

nectedwith    expressly   or  by   any   act   to   the    object  of  the  bequest 

the  revoca-  .  ,  .,  j          i  ,  .    ,, 

tiouofa  occasioning  a  change  in  its  name,  and  substantially 
modifying  its  nature  and  the  use  to  which  it  was 
destined. 

Where  there  is  an  increase  to  a  bequest  of  such  a 
nature  that  the  property  bequeathed  cannot  be  disposed 
of  without  the  increase,  or  where  the  object  of  the 
bequest  is  subsequently  disposed  of  by  the  testator,  the 
bequest  is  thereby  revoked. 

Revocation  also  takes  place  where  the  testator  joins 
the  object  of  a  bequest  to  some  other  property  from 
which  it  cannot  be  separated  or  can  only  be  separated 
with  difficulty. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  458,  459. 

Hamilton's  fleilayah,  Vol.  4,  Bk.  52.  Chap.  1,  pp.   674,   675  ; 
Zaidn-nil-Ambani,  Vol.  2.  p.  290. 


Denial  of  Art   430.     Denial  of  a  bequest  does  not  constitute 

a    bequest 

does  not  con-  its  revocation,  any  more  than  the  plastering  or  demoli- 

stitute  revo-  J 

cation.          tion  of  a  house  which  has  been   bequeathed  constitutes 
revocation. 

Notes. 
Tahtavi,  Vol.  4.  pp.  318,  319. 

Hamilton's    Hedayah,    Vol.    4,    Bk.    52,    Chap.    J,    p.    H75  ; 
Zaidn-nil-Ambani,  Vol.  2,  p.  291. 


A  testator   is  not   responsible  for  the 


Testator  Art.   481. 

is  not  res- 
ponsible for    loss  of  the  object  of  a  bequest  while  it  is  in    his  posses- 

the  loss  of 

object  of  be-  sion. 

quest  while 

in  his  pos-  Where  the  object  bequeathed  is  lost  while  in  the 

session.  . 

possession  ot  one  ot  the  heirs,  the  latter  is  not  respon- 
sible for  such  loss,  provided  it  is  accidental.  Loss 
occasioned  to  the  object  bequeathed  by  the  testator's 
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use  thereof  is  equivalent  to  revocation.  The  heirs  on 
the  contrary  are  responsible  for  any  loss  resulting  from 
their  use,  whether  the  loss  happens  before  or  after 

acceptance. 

Notes. 

Zaiclu-nil-Ambani,  Vol.  '2,  p.  2i> 


SECTION  II.  —  RIGHTS  OF    THE  LEGATEE. 
(Arts.  482—487.) 

Art.  482.     A  testator,  leaving  heirs  him  surviving  A  testator 
can  only  validly  dispose  of  one-third  of  his  property  by  can  only  dis- 
way  of  bequest.     Should  he  make  a  bequest  in  excess  Third  °of°hS 
of  one-third  and  should  the  heirs  not  assent,  the  legatee  Pr°Per*y  ,  b7 

way  of  be- 

is  Qnly  entitled  to  a  third   of  the  testator's  whole   pro-  qnest 
perty,   provided   the  latter  made  the   bequest  while  in 
good  heal  tli. 

Notes. 

Hedaya.  Vol.  4,  p.    674  ;  Radd-ul-Muht£r,   Vol.  5, 
pp.  453,  465. 

/uidu-nil-Anibani,  Vol.  2,  p.  :W>. 

A  Mahomedaii  can  alienate  only  one-third  of  his  property  by 
will,  and  the  other  two-thirds  must  pas*  to  his  heirs  —  Ruzia  Begum 
v.  Aka  JAW/7/  ,,,,,,W//,r«A/X  1  Sel.  Hep..  S.  D.  A..  H»9  (1806). 

Under  Mahomedan  law,  the  consent  of  heirs,  in  respect  of  a 
beque-t  to  a  stranger.  need  not  be  express,  but  it  may  be  signified 
by  conduct  showing  a  fixed  and  nnequi  vocable  intention  —  Donlat- 
/•-////  v.  .!/*/»/  Kajimn,  I.  L.  R..  26  Horn..  497  (1H02). 

Art.  483.     Where  a  testator  has  bequeathed  to  two  Where 

,    .  ,  .   ,     two  equal 

different  persons  two   legacies,  equal   in  amount,  which  legacies  are 
together  exceed  one-third  of  his  property  and  the  heirs  ^j"^^ 

do  not  assent   to  the  two  dispositions,  the  two  legatees  gether  ex- 

ceed one- 

are  entitled  to  equal  shares  in  one-third  of  the  estate.        third  of 

the  estate. 

Where  there  are   two  legacies  of  unequal  amount 
and  on<-  t'xr-erds  a    third  of  the   estate,   this  third  part 
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is  still  to  be  divided  equally  between    the  two    legatees 
each  taking  half. 

Notes. 
Hedaya,  Vol.  4,  p.  646  ;  Tahtavi,  Vol.  4,  pp.  322,323. 

Hamilton's   Hedayah,   Vol.    4,    Bk.    52,    Chap.    1,   p.    676  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  293. 


where 

an" 
unspecified 

snare  sub- 
ject to  vari- 


Art.  484.  Where  a  testator  bequeaths  an  unspeci- 
fied share,  the  amount  of  which  is  subject  to  variation, 
the  heirs  are  at  liberty  to  allow  the  legatees  such  portion 
as  they  please.  If  the  testator  has  no  heir,  the  legatee 
is  entitled  to  one-half  of  the  estate  and  the  other  half 
falls  to  the  bait-ul-mal.1 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  pp.  465,  466. 

Zaidu-nil-Ambani,  Vol.  2,  p.  301. 


Where  one- 
third  of 
property  is 
bequeathed 
to  two 
persons  one 
of  whom  was 
dead  at  the 
time  the  be- 
quest was 
wade. 


Art.  485.  Where  a  testator  has  bequeathed  one- 
third  of  his  property  to  two  specified  persons  capable  of 
inheriting,  and  at  the  time  the  bequest  was  made,  one 
of  them  was  dead  or  was  proved  to  be  missing,  the  third 
part  so  bequeathed  will  devolve  in  full  upon  the  legatee 
who  is  living  and  present. 

Where  one  of  two  legatees  dies  before  the  testator 
his  share  lapses  and  the  other  legatee  shall  only  be 
entitled  to  one-half  of  the  third  of  the  estate,  and  where 
the  testator  states  that  he  bequeathes  a  third  of  his 
property  to  two  persons,  whom  he  names,  and  one  of 
them  is  found  to  have  been  dead  at  the  time  of  the 
bequest,  the  survivor  is  only  entitled  to  one-sixth. 


Or  the  public  treasury. 
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Notes. 
Radd-ul-Muhtar,  Vol.  5,  pp.  465,  466,  469. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  679  ;  Zaidn- 
nil-Ambani.  Vol.  2,  p.  302. 

Art.  486.     Where  a  testator  bequeaths  a  definite  Where 
object  or  something   specified   and  essentially  divisible,  bequeaths  a 
as  for  example,  the  third  of  his  money  in  specie,   or  of  SjeSad*" 
his  flock   of  sheep,  or  of  his  garments  all  of  the  same  specified  and 

two-thirds 

quality,   and   if  two-thirds   of  the  object   of  which  the  of  the  object 

bequest  forms  part  perish,   the  legatee  is  entitled  to  the  beqnert 

full  remaining  third,  so  long  as  it  is  less  than  one-third  1)er 
of  the  total  property  left  by  the  testator. 

Should  the  testator  bequeath  something  not  essen- 
tially divisible,  such  as  one-third  of  his  cattle  or  one- 
third  of  his  garments  which  are  of  different  kinds,  and 
should  two-thirds  of  the  object  of  which  the  legacy 
forms  a  part  perish,  the  legatee  is  only  entitled  to  a  third 
of  the  remaining  third  which  has  not  perished. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  pp.  465,  468. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  22,  p.  679  ;  Zaidu- 
nil-Ambani  Vol.  2,  p.  303. 

Art.  487-     Where    a   testator    bequeaths    a   speci-  where 
tied   sum   of  money  and  his    estate   consists  in    specie  bequeaths 
and   money  due,   the    legacy    is     to     be    paid   out    of  a  8Pecifiet* 

(,  .  .  .  sum  and 

a   third    of   the   available    specie,     provided    that    this  there  is  a 
third   is  larger  than  or    equal  to  the    legacy.     Where  the  estate. 
the  legacy  exceeds  a   third   of  the  specie  available,  the 
legatee  takes  this  third  and  as  the  money-debt  is  recover- 
ed, he  takes  one-third  of  each  sum   recovered  until  the 
legacy  is  fully  paid. 
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Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  465,  468,  469. 
Zuidu-nil-Ambani,  Vol.  '2.  p.  306. 


Where 
festator 
bequeaths 
right  of 


SECTION    III. BEQUESTS    OF    USE    AND     PRODUCE    OF 

PROI'KKTY    FOH     A    LIMITED    PERIOD. 

(Arts.  488—493.) 

Art.  488.     Where  a  testator  bequeaths   the  right 
of  residence   in  or  the   rents  of   his   house   for   life  or 


without  specifying  any   period,   the  legatee  during  his 

residence  in 

or  the  rents  lifetime  is  entitled  to  reside  in  or  to  let  and  receive 
the  rents  of  the  house.  On  the  death  of  the  legatee 
however  the  property  becomes  the  absolute  property 
of  the  testator's  heirs. 

If  the  bequest  for  use  or  produce  is  for  a  fixed 
period,  the  legatee  is  entitled  to  enjo}^  the  bequest  until 
the  said  fixed  period  has  expired,  and  if  the  testator 
has  bequeathed  the  usufruct  of  property  for  a  number  of 
years  not  specified,  the  enjoyment  of  the  legacy  shall 
not  exceed  three  years. 

Notes. 

Kadd-ul-Muhtar,  Vol.  5,  pp.  481,  482  ;  Hedayah, 
Vol.  4.  p.  668. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  (/hap.  5,  p.  l>l»2  :  Zaidu- 
nil-Ambani,  Vol.  2,  p.  307. 


Where 
testator 
bequeaths 
use  or  pro- 
duce of 
immovable 
property  not 
exceeding 
one-third   of 
his  estate. 


Art.  489.  Where  a  testator  bequeaths  the  use  or 
the  produce  of  immovable  property  which  does  not  ex- 
ceed the  third  of  his  estate,  the  legatee  is  entitled 
to  be  placed  in  possession  of  such  property  and  to  enjoy 
it  in  accordance  with  the  conditions  of  the  bequest. 
Where  the  immovable  property  bequeathed  constitutes 
the  testator's  entire  estate  and  the  use  or  produce  is 
divisible,  such  immovable  property  shall  be  divided  into 
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three  equal  parts  and  the  legatee  shall  be  entitled  to 
one-third,  and  the  heirs  to  two-thirds  without  power  to 
dispose  of  them  so  long  as  the  legatee's  right  exists. 

Where  the  immovable  property  bequeathed  does 
not  constitute  the  testator's  entire  estate  though  it 
•exceeds  one-third  thereof,  the  said  immovable  property 
is  to  be  divided  in  such  a  manner  as  will  provide  the 
legatee  with  a  third  of  the  use  or  produce  of  the  whole 
estate. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  482  ;  Hedaya,  Vol.  4, 
p.  668. 

Hamilton's  Hedayab,  Vol.  4,  Bk.  52,  Chap.  5,  pp.  692,  693  ; 
%ai.lii-nil-Ambani,  Vol.  2.  p.  30b. 

Art.  490.     Where  use,  such  as  a  right  of  residence,  Right  <>( 
is  bequeathed,  the  legatee  cannot  let  the  house.     Where  bluest*  of 
produce,  such  as  rents,  are  bequeathed,  the  legatee  is  not  "J^"«  Of 


entitled  to  the  right  of  residence.  property. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  p.  482. 

Hamilton's  Hedayab,  Vol.  4,  Bk.  52,  Chap.  5.  pp.  692,  693  : 
Zaidu-uil-Ambani,  Vol.  2,  p.  311. 

Art.  491.     Where  the  produce   of  a  certain  piece  Legatees 
of  land  is  bequeathed,  the  legatee  is  entitled  to  the  crops  standing 
standing  at  the  time  of  the  testator's  decease,  and  to  tr°1"i 
the    crops    which    such    land   shall    bear    subsequently 
whether  the  legacy  was  given  for  life  or  without  any 
period  being  specified. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  pp.  483,  484. 

Hamilton's  Hedayab,  Vol.  4.  Bk.  52.  Chap.  5.  p.  695  :  Zaidn- 
nil-Ambani,  Vol.  2.  p.  HI  2. 
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Legatee's 


land  is  be- 
queathed 
without 
mention  of 
any  period. 


Art.  492.     Where  a  testator  bequeaths    the  pro- 
™*Jjfc  wh*J'     duce  of  his  land  or  garden  without  specifying  any  period, 
the  legatee  shall  only  be  entitled  to  the  crops   standing 
at   the  time  of   the   testator's    death  and   not  to    sub- 
sequent crops. 

If  the  testator  bequeaths  such  produce  for  life,  the 
legatee  shall  not  only  be  entitled  to  the  crops  standing 
at  the  time  of  the  testator's  death,  but  also  to  those 
which  may  be  grown  thereafter.  If  the  property 
bequeathed  bears  no  fruit  at  the  time  of  the  testator's 
death,  the  rule  still  holds  good  as  to  subsequent  crops. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  483,  484. 
Zaidu-nil-Ambani,  Vol.  2,  p.  312. 

Art.  493.  The  testator  may  bequeath  the  usufruct 
property  of  property  to  one  person  and  the  property  itself 
to  another.  If  the  land  bears  produce,  tithes,  land  tax, 
expenditure  on  irrigation  and  other  expenses  necessary 
for  the  improvement  of  the  land,  must  be  borne  by  the 
usufructuary  ;  but  if  the  land  is  not  bearing  produce, 
these  outlays  and  taxes  must  be  borne  by  the  legatee 
to  whom  the  property  itself  has  been  bequeathed. 

Notes. 

Tahtavi,  Vol.  4,  pp.  334,  335. 
Z;iidu-n51-Ambani,  Vol.  2,  p.. 313. 


Usufruct  of 


may  be  be- 
queathed to 
one  person 
and  the 
property 
itself  to 
another. 


SECTION     IV.  -  DEATH-BED    GIFTS    AND    TRANSACTIONS    BY 
THE     SICK. 

(Arts.  494—506.) 

Uneondi-  Art-  494-    An  unconditional  gift  made  by  a  per- 

the18  son  enJ°ying  good   health   is  valid  to  the  extent  of  the 


extent  of 

whole  pro- 


whole  of  his  popertv. 

• 
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Notes-  petty  if 

Tahfavi    Vol    4    n     ^98  raa(ie  m 

lantavi,  voi.  4,  p.  «5^a.  good  heajth 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  684  ; 
Zaidu-nil-Arabani,  vol.  2,  p.  314. 

Art.  495.    Bequests  are  valid  to  the  extent  of  a  When  be- 
third  of  the  estate,  even  though  bequeathed  while  the  valid  only  to 
testator  is  not  in  good  health.  of  »  third  of 

the  estate. 
Notes. 

Tahtavi,  Vol.  4,  p.  328. 
Zaidn-nil-Ambani,  Vol.  2,  p.  317. 

See  Ashadoola  v.  Shaiba  Jhasor,  2  Hay,  345  (1863)  ;  Ekin 
Beebee  v.  Ashraf  All,  I  W.  R.,  152  (1864)  ;  AsJiruffunissa  v. 
Azeemun,  1  W.  R.,  17  (1864)  ;  Kureemun  v.  Mullick  Enaet 
Hossein,  W.  R.  Sup.  Vol.,  221  (1864)  ;  6  N.-W.  P.,  H.  0.  R., 
154  (1874)  :  Ghdam  Uustapha  v.  Hurmat,  I.  L.  R.,  2  All.,  854 
(1880)  ;  Wazir  Jan  v.  Altaf  All,  I.  L.  R.,  9  All.,  357  (1887)  ; 
Sharifa  Bebi  v.  Gulam  Mahomed,  1.  L.  R.,  16  Mad.,  43  (1892)  ; 
Ago.  Mahomed  Jaffer  Bindanim  v.  Koolsom,  I.  L.  R.,  25  Gal.,  9, 
P.  0.  ;  L.  R.,  24  1.  A.,  219  (1897)  ;  Hassarat  Bibi  v.  Golam  Jaffar, 
3  C.  W.  N.,  57  (1898). 

Art.  496.    Transactions  of  a  orratuitous  nature  by  a  ^en  tr?n»- 

0  ^  *         actions  of  a 

person  during  his  last  illness  are  valid  as  bequests  only  gratuitous 
to  the  extent  of  a  third  of  his  property.  valid. 

Notes. 
Tahtavi,  Vol.  4,  p.  328. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  684  ; 
Zaidu-nil-Arabani,  Vol.  2,  p.  318. 

Art.   497.    A  gift  made  by  a  cripple,  a  paralytic  or  Where  gift* 
a  consumptive  person  is  valid  in  respect  of  the  whole  of  cripples, 


his  property,   provided  the   malady   has  continued   for  J 

one  year   without  endangering  his  life  :  if  his  life  is  in  sural)tjves 

J  are  valid 

danger  the  disposition  is  only  valid  to  the  extent  of  a 
third  of  his  property 

AR,  IML  19 
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Notes 

Radd-ul-Muhtar,   Vol.   5,  p.  373  ;  Fatawa-i-  Alain  - 
giri,  Vol.  7,  p.  77  ;  Hedaya,  Vol.  4,  p.  637. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  685  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  314. 

See  Labbi  Beebee  v.  Bibbun  Beebee,  6  N.  W.  P.,  H.  C.  R.  159 
(1874)  ;  Muhammad  Gulshere  Khan  \.  Mariam  Begum,  I.  L.  R., 
3  All.,  731  (1881)  ;  Hassarat  Bibi  v.  Golam  Ja/er,  3  C.  W.  N.,  ft  7 
(1898)  \  Fatima  Bibee  v.  Ahmad  Baksh,  1.  L.  R.,  31  Pal.,  319, 
;*?r  Rampini,  J.  (1903). 


Where  a  Art.  498.     Where  a  person  during  his  last  illness 

person  in 

last  illness      acknowledges  a  debt  in  favour  of  another  who  is  not  his 

acknow-  1  .          ,.  ,    . 

ledges  a        heir,  such  acknowledgment  is  valid  in  its  entirety,   even 
faevoujn0f       when  the  debt  exceeds  the  whole  value  of  the  property. 

another  who 

is  not  his  Notes 

heir. 

Radd-ul-Muhtar,  Vol.  4,  p.  507. 

Hamilton's     Hedayah,    Vol.     3,    Bk.   25,   Chap.   3,  p.   438  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  327. 

Where  a  Art.  499.     Where   a  sick  person    acknowledges  a 

acknow-8  '      debt  in  favour  of  an  heir,  such  acknowledgment  is  void 
in  favour  of  l  unless  assented  to  by  the  other  heirs.     On  the  other  hand 
an  heir.          where  he  acknowledges  having  used  a  deposit  entrusted 
to  him  by  an  heir,  such  acknowledgment  is  valid. 

Notes 
Radd-ul-Muhtar,  Vol.  4,  pp.  509,  510. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  p.  437  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  327. 

How  the  Art.  500.    The   status   of  heir    must  exist  at  the 

status  of 

heir  is  to  be    time  the  acknowledgment  is  made,  whether  such  status 

determined.         •         c  •    -j.  J.-L  •  '.*• 

arises  trom  consanguinity,  or  any   other  cause   existing 
at  the  time  of  the  acknowledgment. 
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Notes. 
Radd-ul-Muhtar,  Vol.  4,  p.  510  ;  Vol.  5,  p,  454. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  684  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  333. 

Art    501.    Where  a  man  in  his  last  illness  acknow-  where  a 
ledges  a  debt,  or  makes  a  bequest  in  favour  of   a   wife,  J^J1-}!1  h"* 
whom    during   the    same    illness    he    has    irrevocably  acknow- 

.  »     ledges  a 

repudiated    at   her    own    request,   she   is  only   entitled  debt  made 
to    whichever    be   the    lower   in    amount  of    the    ac-  of  a*  wife 
knowledged  debt  and  legacy,   or   of   the  share  of  the  Jatl?iine 
estate  which  would  devolve  upon  her  as  an  unrepudiated  h*tad»ne- 

vocably 
Wife.  repudiated. 

Where  repudiation  did  not  take  place  at  the  wife's 
request,  she  shall  have  the  whole  of  her  share  in  the 
estate,  however  large  it  may  be,  provided  her  husband 
dies  during  her  Iddat. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  571  ;  Vol.  4,  p.  511. 

Hamilton's  Hedayah,    Vol.    3,    Bk.   25,    Chap.    3,    p.    438  ; 
Zaidu-nil-Ambani.  Vol.  2,  p.  335. 

Art   502.     Where  a   man    is   in    debt   to  the  full  Keieaseof  a 
extent  of  his  estate,  and  during  his  last  illness  remits  a  ii"8 


debt  in  favour  of   a  debtor,   such  release  is  void.     A  ™id  if  testa- 

tor 18  111 

release  made  in  favour  of  a  debtor  who  is  also  an  heir  is  del)t  himself 

•  •    i  •      •  to  the  full 

always  void,  whether  the  sick  person  is  in  debt  or  not.      extent  of  hu 

estate. 
Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  508. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  p.  437  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  336. 

Art.  503.     Where   a  wife    during   her  last  illness  Where  wife 

,  vi-      in  last  illness 

remits  a  debt  in  favour  of  her  husband,   such  release  is  remits  a 
only  valid  when  assented  to  by  her  other  heirs. 
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Notes. 
Zaidu-nil-Ambani,  Vol.  2,  p.  336. 

Debt  takes  Art.    504.     A  debt  takes  precedence  over  a  legacy, 

precedence     and  a  legacy  is  payable  before  a  share  in  the  inheritance. 

over  a  lega- 
cy and  a        A  debt  acknowledged  by  a  person  while  in  good  health, 

share  in  the   or  a  debt  established  by  proof,  takes  precedence  over  a 
ce'    debt  acknowledged  during  the  last  illness,  even  though 
the  latter  debt  be  for  a  deposit. 

Notes. 

Tahtavi,    Vol.    4,    pp.     367,    368,   369;    Radd-ul- 
Muhtar,  Vol.  4,  p.  507. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  pp.  436,  437  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  339. 

See  Hamir  Singh  v.  Zakia,  I.  L.  R.,  1  All.,  57,  F.  B.  (1875)  r 
Syed  Bazuyat  Hossein  v.  Dooli  Chand,  L.  R.,  5  I.  A.,  211  ;  I.  L. 
R.,  4  Cal.,  402,  P.  C.  (1878)  ;  Land  Mortgage  Bank  v.  Bitloya- 
dhari  Dasi,  7  0.  L.  R.,  460  (1880)  ;  Land  Mortgage  Bank  v.  Roy 
Luchmiput  Singh,  8  C.  L.  R.,  447  (1881)  ;  Pirthi  Pal  Singh  v. 
Hussaini  Jan,  I.  L.  R.,  4  All.,  361  (1882)  ;  M.  Await  v.  Bar 
Sahai,  I.  L.  R.,  7  All.,  716  (1885);  Jafri  Begam,  v.  Amir 
Muhammad,  1.  L.  R.,  7  All.,  822,  F.  B.  (1885)  ;  Busmnteram 
v.  Kamabiddin  Ahmed,  I.  L.  R.,  11  Cal.,  421  (1885)  ;  Amba 
Shankar  v.  Sayad  Ali  Rasnl,  T.  L.  R.,  19  Bom.,  273  (1894)  ; 
Amir  Dulhin  v.  Baij  Nath  Singh,  I.  L.  R.,  21  Cal.,  311  (1894). 


Debts  which  -A-rt-  505.     A   person  during  his  last  illness  cannot 


vali^ly    pay  even  a  portion  of  debts,  referred  to  in  the 


be 
paid  during    foregoing  Article,  if  there  are  other  debts  which  take 

last  illness. 

precedence  over  them.  Creditors  whose  debts  were 
before  the  last  contracted  illness  are  on  the  same  footing 
with  the  wife  to  whom  dower  is  due,  and  the  creditors 
to  whom  rent  is  due. 
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Notes. 
Radd-ul-Muhtar,  Vol.  4,  pp.  507,  508. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  25,  Ch.  3,  p.  437  ;   Zaidu- 
nil-Ambani,  Vol.  2,  p.  343. 


CHAPTER  III. 

THE  EXECUTOR:  HIS  POWERS  AND  DUTIES. 

(Arts.  506—552.) 

SECTION    I. — THE    EXECUTOR. 

(Arts.  506—520.) 
Art.  506.     A  person  who  has  accepted  the   office  Where  a 

ucrsoD  &c- 

of  executor  during  the  testator's  life-time  cannot  after  cepta  execu- 
the  testator's  death  refuse  to  fulfil  the  duties  of  executor,  during  tes- 
unless  the  testator  had  given  him  the  power  to  renounce  Jf^8  llfe" 
the  executorship  at  any  moment. 

Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  521 ;  Radd-ul-Muhtar, 
Vol.  5,  p.  487. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  7,  p.  697  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  135. 

By  Section  3  of  the  Probate  and  Administration  Act  (V  of 
1881)  "  Executor  "  means  a  person  to  whom  the  execution  of  the 
will  last  of  a  deceased  person  is,  by  the  testator's  appointment, 
confided. 

See  also  Section  4  of  the  Probate  and  Administration  Act 
(V  of  1881)  ;  In  the  goods  of  Hossein  Alt,  1  Fulton,  339  (1843) ; 
Mohammad  Alif  v.  Chandaree  Petro,  5  Sev.  S.  D.  A.,  119  (1858). 


Art.     507.     A  refusal  to  become  executor,    made  Refusal  to 
during  the  life-time  and  with  the  knowledge  of   the  Cut0r. 
testator,  is  valid,  but  if  the  refusal  was  not  made  known 
to  the  testator,  it  is  not  valid. 
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Notes. 
Radd-ul-Muhtar,  Vol.  5,  p.  487. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  7,  p.  697  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  186. 

Where  after  ^rt  503.     A  person  who  has  declined  to  become 

refusal  office  «•>      «  1-11 

cannot  be      executor  during  the  life-time  and  with  the   knowledge 
of   the  testator,    cannot   accept    such    office   after   the 

testator's  decease. 

Notes. 

Tahtavi,  Vol.  4,  p.  337. 
Zaidu-nil-Ambani,  Vol.  2,  p.  136. 

Where  exe-  Art.  509.     An  executor  who  before  the  testator'^ 

testator's0  e  death  has  not   expressed  his   intention   of  refusing  or 

neither  accepting,  can  do  so  after  the  testator's  decease,  and  can 

accepts  nor  then  accept  the  office  even  if  he  has  previously  declined 

refuses. 

it. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  p.  487. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  7,  p.  697  ;  Zaidn- 
nil-Ambani,  Vol.  2,  p.  137. 

Tacit  accept-  Art.  510.     Tacit  acceptance  ofexecutorship  is  equi- 

ance  equi-  _. 

vaient  to  valent  to  an  express  acceptance,  ouch  tacit  acceptance 
results  from  any  act  of  administration  on  the  part  of  the 
executor,  such  as  the  sale  of  anything  belonging  to 
the  testator's  estate,  the  purchase,  on  behalf  of  the 
heirs,  of  anything  useful  to  them,  or  the  payment  or 
recovery  of  debts  due  to,  or  by  the  estate. 

Notes. 
Bahrr-ul-Rayek,  Vol.   8,  p.  522. 

Hamilton's  Hedayah,  Vol.  4,  Bk.  52,  Chap.  7,  p.  6H7  ;  Zaidn- 
nil-Ambani,  Vol.  2,  p.  138. 
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Art.  511.     A  testator  cannot  appoint  an  executor  Testator 
and   restrict   him   to    the    accomplishment   of    certain  J*.n"ot  reB> 

trict  ezecu- 

specified  acts.     Where  such  a  restriction   is  made   the  tof to  <**- 

t&lll  3DPC1- 

executorship  is  regarded  as  a  general  one.     Thus,  if  the  fied  acts. 
deceased   has   appointed   one   person    to   discharge  his 
debts  and  another  to  recover  them  both  become  general 
executors. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  p.  487. 

Baillie,  Bk.  10,  Chap.  8,  p.  671;  Zaidu-nil-Ambani,  Vol.  2, 
p.  139. 

Art.  512      A  testator   can    appoint    as    executor   persons  who 
his  wife,  the  mother  of  a  minor  child,  any  other  woman,  JJ5J^J2" 
or  any  one  of   his  heirs.     The  mother  or  any  other  e*ecutors. 
person  can  be  appointed  to  watch  over  the  acts  of   the 
executor  acting  as  guardian  of  the  children's  property. 

Notes. 
Zaidu-nil-Ambani,  Vol.  2,  p.  141. 

Art.  513.  AJL  executor  appointed  by  the  father  Executor 
takes  precedence  over  the  paternal  grandfather.  If  the  K^ther 
father  appoints  as  executor  of  his  son's  property  the  *f kes  Prec«- 

1       l  dence  over 

latter's  mother,  and  persists  in  this  wish  until  his  death,  paternal 
the  paternal  grandfather  cannot  claim  the  right  to 
administer  the  son's  property.  On  the  other  hand 
if  the  father  dies  intestate,  the  paternal  grandfather,  if 
a  man  of  prudence  and  capable  of  fulfilling  the  duties 
of  executor,  takes  precedence  over  the  mother. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  497. 

Hamilton's   Hedayah,  Vol.  4,  Bk.  52,    Ch.  7,  p.  702  ;  Zuidu- 
nil-Ambani,  Vol.  2,  p.  141. 
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Quaiifica-  Art.  514  An  executor  should  be  a  Muslim,  of 

K™™™  sound  mind,  adult,  trustworthy  and  a  man  of  prudence, 
executor.  Where  a  testator  has  appointed  as  executor  any  person 

not  possessing  these  qualifications,  the  judge  may  remove 

him  and  appoint  another  in  his  place. 

Notes. 
Bahrr-ul-Rayek,  Vol.  8,  p.  523. 

Baillie,  Bk.  10,  Chap.  8,  pp.  667-659  ;  Hamilton's  Hedayah, 
Vol.  4,  Bk.  52,  Chap.  7,  p.  698  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  142  ; 
Clavel,  Vol.  1,  pp.  340,  341,346. 

See  Sale's  Koran,  Chap.  IV,  p.  77. 

Where  a  Mahornedan  appointed  a  Hindu  as  executor,  held, 
that  though  the  appointment  of  other  than  a  Muslim  as  executor  to 
the  will  of  the  Muslim  is  lawful,  yet  it  was  incumbent  upon  the  Kazi 
to  remove  him  from  his  office  ;  the  reason  why  the  appointment, 
though  not  perfectly  correct,  is  said  to  be  legal,  is  because  his  official 
acts,  as  executor,  are  valid  according  to  Mahomedan  law — M. 
Ameenoodeen  v.  M.  Kubeeroodeen,  4  Sel.  Rep.,  S.  D.  A.,  63  (1825). 

Although  the  appointment  by  a  Mahomedan  of  a  person  of 
another  religion  to  be  his  executor  is  valid,  yet  it  is  incumbent  on 
the  ruling  power  to  take  the  trust  out  of  his  hands  and  appoint 
another.  Where,  therefore,  a  Mahomedan  appointed  a  Christian 
as  his  executor  to  his  last  will  and  testament,  held,  such  appoint- 
ment was  lawful — Henry  Imlach  v.  Zuhooroonisa  Khanum,  4  Sel. 
Rep.,  S.  D.  A.,  382  (1828). 

The  appointment  of  an  infidel  executor  does  not  invalidate 
the  will,  and  further,  all  the  acts  of  such  an  executor,  and  his 
dealing  with  the  property  under  the  will,  until  he  is  removed  by 
the  Civil  Court,  are  good  and  valid  according  to  Mahomedan  law — 
Jehan  Khan  v.  C.  K.  Mandy,  10  W.  R.,  185,  per  Phear,  J.  (1868). 

Testator  can  Art.  515.     A    testator,    even  without  the   execu- 

*or's   knowledge,    may   revoke  the  executorship    which 
the  latter  hag  accepted. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  487. 
Zaidu-nil-Ambani,  Vol.  2,  p.  143. 
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Art.  516.     So  long  as  he  is  trustworthy  and  capa-  Executor  so 
ble  of  discharging  his  duties,  an  executor  appointed  by  trustworthy 
the  testator  cannot  be  removed  by  the  judge.     If  he  is  Amoved* 
not  able  to  discharge  such  duties,  the  judge  will  appoint  a 
co-executor.    But  where  the  judge  considers  an  executor 
incompetent  to  fulfil  the  duties  of  his  office,  he  can  appoint 
another  in  his  place.     Should   he  subsequently  become 
competent,  the  judge  can  reinstate  him  in  his  position  as 
executor. 

The  executor  cannot  be  removed  on  a  mere  com- 
plaint made  by  one  or  several  of  the  heirs.  He  can 
only  be  removed  when  he  has  been  proved  guilty  of  a 
breach  of  trust. 

Notes. 

Fath-ul-Kadir,  Vol.  4,  p.  300  ;  Hedaya,  Vol.  4, 
p.  677  ;  Radd-ul-Muhtar,  Vol.  5,  p.  488. 

Baillie,  Bk.  10,  Chap.  8,  p.  669  ;  Hamilton's  Hedayah,  Vol.  4, 
Bk.  52,  Chap.  7,  p.  698  ;  Zaidu-nil-Ambani,  Vol.  2,  144  ;  Clavel, 
Vol,  1,  pp.  341,  346. 

Art.  517-     Where  a  man  dies   without  having  ap-  where  a 

.        i-i         -IT  mau  dies  ap- 
pointed an  executor  and  leaving  no  heirs,  the  judge  will  pointing  no 

appoint  an  executor,  in  the  event  of  there  being  debts 
owing  by  the  estate  or  assets  to  be  realized,  or  to  carry 
out  the  last  wishes,  if  any,  of  the  testator.  appoint  an 

executor. 

The  judge  may  also  appoint  an  executor,  if  one  of 
the  heirs  is  a  minor,  if  the  minor's  father  is  notoriously 
•extravagant,  if  there  is  occasion  to  establish  a  right  in 
the  interests  of  a  minor  whose  guardian  is  away  in  a 
distant  country,  or  if  the  heirs  persist  in  refusing  to 
sell  the  property  of  the  estate  in  order  to  pay  the  debts. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  497  ;  Hamidiah,  Vol.  2, 
p.  317  ;  Fatawa-i-Khairiah,  Vol.  2,  p.  218. 

Zaidu-nil-Ambani,  Vol.  2,  p.  146  ;  Clavel,  Vol.  1,  p.  364. 
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Cases  iu 


each  other. 


Art.  518.  Where  the  deceased,  or  even  the  judge, 
has  appointed  two  executors,  neither  of  them  can  validly 
&ci  independently  of  the  other,  except  in  the  following 

cases  :  _ 

The  burial  of  the  deceased  :  the  bringing  of  legal 
actions  in  the  deceased's  name  to  protect  his  rights  : 
the  claiming  of  debts  due  to  the  deceased  :  the  payment 
of  debts  due  by  the  deceased  :  the  carrying  out  of  the 
last  wish  of  the  deceased  in  favour  of  some  poor  person  : 
the  purchase  of  necessaries  for  the  minor's  use  :  the 
acceptance  of  a  gift  in  the  minor's  favour  :  the  setting  of 
the  minor  to  some  occupation  :  the  lending  or  leasing 
of  the  minor's  property  :  the  repayment  of  loans  of 
specified  property  deposited  with  the  deceased  :  the  res- 
titution of  goods  wrongly  acquired  by  the  deceased  and 
of  goods  bought  by  him  under  a  defective  sale  :  the 
division  with  any  co-owner  of  the  deceased,  of  things 
which  may  be  replaced  by  others  of  a  like  nature  :  the 
sale  of  any  object  likely  to  deteriorate  :  and  the  reco- 
very of  scattered  property. 

Whether  the  testator  authorized  his  executors  to 
act  separately  or  conjointly,  his  intention  must  in  either 
case  be  carried  out. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  pp.  489,  491. 

Baillie,  Bk.  10,  Chap.  8,  pp.  669,  670  ;  Hamilton's  Hedayah, 
Vol.  4,  Bk.  52,  Chap.  7,  pp.  698,  699  ;  Zaidu-nil-Ambani,  Vol.  2, 
p.  148  ;  Olavel,  Vol.  1,  p.  345. 


Where  two  Art.  519.     Where  two  executors  are  appointed  by 

pTQciitor*s  jivt* 

appointed       the  testator  and  after  the  latter's  death,  one  only  accepts 
accepts*  C      the  executorship,   the  judge   may  appoint  some  other 
person  to  act  jointly  with  him. 
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Where  such  a  person  is  appointed,  the  executor  takes 
precedence  when  it  is  a  question  of  protecting  the 
property  of  the  testator,  but  the  executor  cannot  dispose 
of  any  property  without  such  person's  co-operation  and 
advice. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  487,  491. 

Baillie,  Bk.   10,  Chap.  8,    p.  671  ;  Hamilton's  Hedayah,  Vol. 
4.  Bk.  52,  Chap.  7,  p.  700  ;   Zaidu-nil-Ambani.  Vol.  2,  p.  154. 

Art.  520.     Where  the  deceased  has  apppointed  an  Where 
executor   who  in    his  turn   has  appointed  an  executor, 


the  latter  becomes  executor  for  both  estates,   even  when  e**cu.to[. 

who  m  his 

his   appointment   is    only    in   respect  of  the  executor's  turn  ap- 

points an 
estate.     So  also  where  the  judge  appoints  an  executor  executor. 

who,  in  his  turn,  appoints  an  executor,  the  latter, 
if  the  ex  editorship  is  general,  becomes  executor  for  both 
estates. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  491,492  ;  Durrul- 
Mukhtar,  Vol.  5,  p.  503. 

Baillie,  Bk.  10,  Chap.  8,  pp.  672,  673  ;  Hamilton's  Hedayah, 
Vol.  4.  Bk.  52,  Chap.  7,  p.  700  ;  Zaidn-nil-Amhani,  Vol.  2, 
p.  156. 

According  to  Mahometan  law,  an  executor  is  competent,  on 
the  approach  of  his  death,  to  appoint  a  successor  for  the  same 
purpose  —  S.  Hafeez-oor-  Rahman  v.  Khadim  ffossein,  4  N.  W.  P., 
H.  C.  R.,  106  (1871). 

SECTION    II.  -  POWERS    AND     DUTIES    OF    EXECUTORS. 
(Arts.    521—652.) 

Art.  521.  When  the  heirs  are  all  minors  and  the 
estate  is  free  from  all  debts  and  legacies,  the  executor  can  dispose 

of  a  minor7* 

has  the   power    to   dispose    of   the    movable    property  propertj. 
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even  at  a  slight  loss,  and  whether  or  not  the  heirs  are  in 
immediate  need  of  money. 

The  executor  can  only  dispose  of  the  minor's 
immovable  property  for  one  of  the  following  reasons  :— 

1.  When  such  immovable  property  can  be  sold  at 
double  its  value. 

2.  When  there  is  a  debt  against  the  estate   which 
can  only  be  liquidated  by  the  sale  of  the  immovable  pro- 
perty, in  which  case  the  executor  is  empowered  to  sell 
only   such  portion  of  the  immovable   property  as   will 
satisfy  such  debt. 

3.  When    the   deceased     has   not  indicated    how 
legacies    are   to   be   paid    and    there   is    no    sufficient 
movable  property  to  meet  such  legacies,  in  which  case 
only  such  portion  of  the  immovable  property   as   will 
satisfy  the  legacies  may  be  sold. 

4.  When   the   minor's   requirements  demand    the 
sale  of  immovable  property,  it  may  then  be  disposed  of 
at  its  actual  value  or  even  at  a  slight  loss. 

5.  When  the  up-keep  of,  and  taxes  on,  the  immov- 
able property  exceed  its  revenue. 

6.  When  immovable  property  such  as  a  house  or 
shop  is  in  danger  of  falling  down. 

7.  When    the    immovable   property   is    liable    to 
incur   any  loss   through    the    influence   of    a   powerful 
man. 

Trees,  palms  and  sheds,  but  not  the  ground  they 
stand  on,  are  held  to  be  movable  property. 

Any  sale  of  immovable  property  by  an  executor 
except  for  one  of  the  above-mentioned  legal  reasons  is 
void,  and  cannot  be  ratified  by  the  minor  on  attaining  his 
majority. 
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Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  533  ;  Haraidiah,  Vol.  2, 
p.  322  ;  Radd-ul- Muhtar,  Vol  5  ,  pp.  494,  495  ;  Fatawa- 
i-Khariah,  Vol.  2,  pp.  217,  218. 

Baillie,  Bk.  10,  Chap.  8,  pp.  673,  674,  676,  677  ;  Hamilton's 
Hedayah,  Vol.  4,  Bk.  52,  Chap.  7,  p.  702  ;  Zaidu-nil-Ambani, 
Vol.  2,  p.  157  ;  Clavel,  Vol.  1,  p.  349. 

Section  3  of  the  Probate  and  Administration  Act  (V  of 
1881)  defines  minor  as  follows  : — "  Minor "  means  any  person 
subject  to  the  Indian  Majority  Act,  1875,  who  has  not  attained 
his  majority  within  the  meaning  of  that  Act,  and  any  other 
person  who  has  not  completed  his  age  of  eighteen  years,  and 
"  minority  "  means  the  status  of  any  such  person. 

Section  3  of  the  Bengal  Court  of  Wards  Act  (II  of  1879) 
defines  minor  as  follows  : — "  Minor  "  means  a  person  who  has  not 
completed  his  age  of  twenty -one  years. 

See  Chapters  VI,  VII  and  XIII  of  the  Probate  and  Adminis- 
tration Act  (V  of  1881). 

By  Mahomedan  law  an  executor  may  properly  sell  portions 
of  the  estate  of  a  deceased  Mahomedan,  if  such  sale  be  necessary 
for  the  purpose  of  paying  debts  or  legacies,  or  otherwise  in  the 
course  of  a  due  administration  of  the  estate — Shah  Enact  Hossein 
v.  Syud  Rumzan,  10  W.  R.,  216  (1868). 

The  powers  of  the  executor  or  administrator  of  a  Cutchi 
Memon  are  generally  limited  to  recovering  debts,  and  securing 
debtors  paying  the  same,  and  the  same  rule  would  seem  to  apply 
to  the  executor  or  administrator  of  a  Khoja  Mahomedan — 
Ahmedbhoy  Hubibhoy  v.  Vidleebhoy  Cassumbhoy,  I.  L.  R.,  6  Bom.. 
703  (1882)  ;  See  also  In  the  matter  of  Haji  Ismail,  I.  L.  R., 
6  Bom.,  452  (1880). 


Art.  522.     When  the  estate  is  free  from  all  debts  where  the 

.  consent  of 

and  legacies  and  the  heirs  are  all  adult  and  are   present,  the  heirs  is 


the  executor  cannot  dispose   of  any   property   without 

their  Consent.  executor  can 
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dispose  of  He  can  however  recover  debts    and  validly    receive 

any  thing  else  which  may  be  due.  If  the  heirs  are  all 
adult  and  absent,  the  executor  can  only  dispose  of  the 
movable  property,  and  take  charge  of  the  proceeds. 

When  all  the  heirs  are  adult  and  some  are  present 
and  others  absent,  the  executor  can  only  dispose  of  that 
portion  of  the  movable  property  which  falls  to  the  share 
of  those  who  are  absent.  He  can  only  dispose  of  their 
shares  in  the  immovable  property  for  the  payment  of 

debts. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  494. 
Zaidu-nil-Ambimi,  vol.  '2,  j>. 


Art   523      Where  there  is  no  debt  or  legacy  pay- 
Where  the  .  , 

executor  can  able  out  of  the  estate,  and  some  of  the  heirs  are  minors 

the  movable  and  some  adult,  the  executor  can  dispose  of  the  movable 

abte'pro-0^    and   immovable    property   falling  to    the   share    of  the 

perty  of  the   mjnorSj    provided    that   it   is    for    any    of   the    reasons 

specified   in    Art.     521.     He    cannot    dispose     of  the 

shares  devolving   upon  the  heirs   who  are  adult,  unless 

they   are    absent  ;   in  which   case  he  can    only    dispose 

of  their  shares   in   the  movable  property. 

Notes. 

Kadd-ul-Muhtar,  Vol.  5,  p.  494. 

Baillie,   Bk.  10,   Chap.  8,  p.  67o  ;  Zaidu-nil-Arabani,  Vol.  '2, 
p.  164. 

Procedure  Art.  524.     When  the  estate  is  charged  with  debts 

when  the       an(j   Wades  and   there   is  no  money  in  cash,  it  is  not 

estate  is  * 

encumbered,  incumbent  on  the  heirs  to  pay  such  debts  and  legacies 
from  their  own  funds,  if  the  estate  of  the  deceased  is 
wholly  absorbed  by  such  debts.  The  executor,  appointed 
by  the  father,  can  dispose  of  all  the  movable  and 
immovable  property  of  the  estate. 
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Where  there  is  no  money  in  cash  to  pay  the  debts 
and  legacies,  and  the  debts  do  not  absorb  the  entire 
estate,  the  executor,  even  without  the  consent  of  the 
heirs,  can  dispose  of  so  much  of  the  property  as  will 
suffice  to  pay  such  debts  and  legacies. 

In  providing  for  the  payment  of  debts  or  of  legacies, 
the  executor  must  first  dispose  of  the  movable  property  : 
should  the  sum  thus  realized  be  insufficient,  he  can 
then  dispose  of  such  portion  only  of  the  immovable 
property  as  will  satisfy  the  debts  and  legacies. 

Notes. 

Radd-ul-Muhtar,  Vol.    5,  p.    494. 
Zaidu-nil-Ambani,  Vol.  2,  p.   16"). 

Art.  525.     A  paternal  grandfather  or  the  executor  Paternal 

,.  «  /»    ,1        grandfather 

he    appoints,    cannot    dispose   ot  any   property   01   the  cannot  sell 


estate,   movable  or    immovable,   to    pay    the    deceased's  ty 

debts  or  legacies.      Either  of  them,  however,  can  dispose  the  debts  or 

legacies  of 

of  the   said  property  to  pay  the  debts  due  by  the  minor  the  deceased 

without 
heirs.  sanction 

of  the  judge. 

The  creditors  or  legatees  or  deceased  must  apply  to 
the  judge,  who  will  order  such  part  of  the  property  to 
be  sold  as  will  satisfy  their  claims. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  497,  504,  505. 
Zaidu-nil-Ambani,  Vol.  2,  p.  166. 

See  Section  90  of  the  Probate  and  Administration  Act  (V  of 
1881). 

Art.  526.     An   executor  appointed  by    a  mother,  powei  Of  the 
cannot  dispose  of  any  property  movable,  or  immovable,  ^"J^,  by 
except  such  property  as  is  inherited  from   the  mother,  a  mother. 
He  cannot  even  dispose  of  property   inherited  by  the 
minor  from   the  mother  when  there  is  in   existence  a 
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father  or  a  paternal  grandfather,  or  an  executor 
appointed  by  either  of  them.  On  the  other  hand  the 
executor,  appointed  by  the  mother,  can  dispose  of  her 
estate,  if  the  minor  has  no  father  or  paternal  grandfather 
living,  and  no  executor  has  been  appointed  by  them. 
When  the  mother  has  left  no  debts  or  legacies,  her 
executors  can  only  dispose  of  such  portion  of  the 
movable  property  as  is  sufficient  to  purchase  neces- 
saries for  the  wards.  When  the  mother  has  left  debts 
or  legacies  her  executor  can  sell  both  the  movable  and 
immovable  property  to  satisfy  such  debts  or  legacies. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  pp.  495,  497. 

Baillie,  Bk.    10,    Chap.  8,  pp.  675,  678  ;   Zaidu-nil-Ambaiii, 
Vol.  2,  p,  167  ;  Clavel,  Vol.  1,  p.  352. 

Powers  of  Art.  527.     An  executor  can  apply    the    property 

as  Regard's  °r  of  a  minor  in  trade,  on  behalf    of  and   for  the   benefit 


tionaofpllCR"     °f  t*16  mmor»  an(*  w^h  a  view  to  increasing  the  latter's 
minor's          estate.     He  can  do  any  thing  that  tends  to  the  minor's 

property. 

welfare  and  interest,  but  he  cannot,  on  his  own  account, 
trade  with  the  property  of  the  minor. 

Notes. 
Fatawa-i-Khairiah,  Vol.  2,  p.  337. 

Baillie,  Bk.  10,  Chap.  8,  pp.  680,  681;  Hamilton's  Hedayah, 
Vol.4,Bk.  52,  Chap.  7,  p.  702  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  169. 


Powers  of  Art-  528>     ^n  executor,    even  at  a  slight  loss,  can 

•aV  aria*'1'  s6^  ^e  mova^^e  property  of  a  minor  to  a  person   who 
the  sale  of      is  a  stranger  to  the  executor  and  to  the  deceased,  and, 

minor's  pro-  .         ,      ,     .     ,  „   , 

perty.  on  the  minor  s   benali  he   can   buy  any  property  from 

such  a  person.  He  can  sell  nothing  to  an  heir  of  the 
deceased,  unless  the  sale  be  greatly  to  the  advantage  of 
the  minor. 
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Notes. 

Fatawa-i-Khairiah,  Vol.  2,  pp.  323,  324  ;  Radd-ul- 
Muhtar,  Vol.  5,  pp.  493,  502. 

Zaidu-nil-Ambani,  Vol.  2,  p.  170. 

Art.  529.      An  executor  can  sell  a  minor's  property  Where  e«$ 

and  allow  a  reasonable  time  for  payment,  provided  that  aiulw  TrU 

the    buyer  is  solvent,    and  not  likely  unduly  to  delay  JJJJb/*r 

the  payment  or  deny  the  debt  when  it  becomes  due.  payment. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  103. 
Zaidu-nil-Ambani,  Vol.  2,  p.  173. 


Art.  530.     An   executor  appointed  by  the  father,  where  exe- 
can  sell  his  own  property  to  the  minor,  and  can  himself  sell  his  own 


buy  the  latter's  property,  provided  that  the  transaction 

is  greatly  to  the  advantage  of  the  minor.  buy  n"nor'8 

»  property. 

Where  the  executor  buys  immovable  property  from 
the  minor,  the  price  paid  must  be  double  its  value  and 
if  he  sells  to  the  minor,  it  must  be  half  its  value. 

Where  the  executor  buys  movable  property  from 
the  minor,  the  price  paid  must  be  one  and  a  half  times 
its  value  and  if  he  sells,  it  must  not  be  more  than 
two-thirds  of  its  value. 

An  executor  appointed  by  the  judge,  can  never 
buy  property  belonging  to  the  minor  or  sell  to  the  minor 
property  of  his  own. 

Notes. 

Durrul-Mukhtar,  Vol.  5,  p.  493  ;  Radd-ul-Muhtar, 
Vol.  5,  p.  493. 

Zaidu-nil-Ambani,  Vol.  2,  p.   172. 

AR,  IML  20 
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giving  or 
lending 
minor's 
property. 


Art   531      An    executor  cannot  pay  his  own  debts 

Powers  of  iiij 

tue  executor  out  of  the  minor's  property*  nor  can  he  borrow  or  lend 
property  of  the  minor.  He  cannot  pledge  his  own  goods 
in  the  minor's  interest,  nor  can  he  give  the  minor's 
goods  by  way  of  security  for  his  own  debts.  He  can, 
however,  pledge  the  minor's  property  in  order  to 
secure  a  debt  of  the  minor.  He  can  also  accept  a 
security  in  respect  of  a  debt  due  to  the  minor  or  to  the 
deceased. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  104  ;  Tankihul 
Hamidiah,  Vol:  2,  p.  329;  Radd-uLMuhtar,  Vol.  5, 
p.  348 ;  Bahrr-ul-Rayek,  Vol.  8,  p.  534. 

Zaidu-nil-Ambani,  Vol.  2,  p.  173  ;  Clavel,  Vol.  1,  p.  354- 

Art.  532.  An  executor  can  delegate  to  another 
person  all  his  powers  of  administration  of  the  minor's 
property.  Such  delegation  terminates  on  the  death  of 
the  executor  or  of  the  minor. 

Notes. 

Fatawa-i-Khairiah,  Vol.  2,  p.  219. 
Zaidu-nil-Ambani,  Vol.  2,  p.  178. 


Executor 
can  delegate 
his  powers 
to  another 
person. 


Executor  Art-  533.     An  executor   cannot  release   any  debtor 

from  a  debt  due  to  the  deceased,  nor  can  he  remit   part 

debtor  from    of  a   debt   due  to  the  latter,  nor  grant  any  extension  of 

a  debt  due  to      . 

the  estate,  time  to  a  debtor.  ±mt  11  the  debt  was  contracted  by 
himself,  he  can  either,  on  his  own  responsibility,  remit 
the  debt  in  part,  or  grant  an  extension  of  time  or 
even  release  the  debtor  altogether. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  105. 
Zaidu-nil-Ambani,  Vol.  2,  p.  178. 
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Art.  534.     An  executor  can  compound  a  debt  due  Cireumstan- 
to  the   deceased  or  to   the   minor,    provided   the   debt 
cannot  be  proved  or  is»not  supported  by    witnesses   and 


is  denied  by  the  debtor.     If  the  existence  of  the  debt   is  debt  due  to 

.  .  the  estate. 

supported  by  trustworthy  witnesses  or  if  it  is  acknow- 
ledged by  the  debtor  or  judicially  decreed,  the  executor 
cannot  compound  it.  On  the  other  hand,  if  the  minor 
owes  a  debt  which  is  not  disputed  or  which  is  recognized 
by  the  judge,  the  executor  must  pay  such  debt  in  full. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  105. 
Zaidu-nil-Ambani,  Vol.  2,  p.  180. 

Art.  535.     An     admission    on     the   part    of     the  Executor's 
executor   of  liability    in  respect  of  a   debt  or   legacy,  a  debt  is 
is  void. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  496. 
Zaidu-nil-Ambani,  Vol.  2,  p.  180. 

Art.  536.     An  acknowledgment  by  an  heir  of  a  debt  Where  an 

' 

due  by  the  deceased,  is  only  binding  on  such  heir  and  he 
must  contribute  towards  its  payment  in  proportion  to 
his  share  in  the  estate  of  the  deceased.  Thus,  should  fhf. 

is  binding. 

an  heir  acknowledge  a  legacy  amounting  to  a  third  of 
the  estate,  he  must  contribute  a  third  part  of  his  share 
in  the  estate  towards  the  payment  of  such  legacy. 

Notes. 
Radd-ul-Muhtar,   Vol.  4,  p.  501. 

Zaidu-nil-Ambani,  Vol.  '2.  p.  183. 
Art.  537.     An  executor  must  provide  a  reasonable  Executor 

.  .  .        mustprovide 

scale  of  maintenance  tor  his  ward,  neither  stinting  mm  reasonable 
nor   being   too  lavish    with  him.     Should   the  minor's 
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maintenance   as   fixed    by  the  judge,  be  insufficient,  the 
executor  has  the  power  to  add  to  it. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  500. 
Zaidu-nil-Ambani,  Vol.  2,  p.  185. 

See  Sale's  Koran,  Chap.  XVTI,  p.   229,   and    Chap.    XXVI, 
p.  301. 


Art.  538 


where  r.  An  executor  who  out  of  his  own    funds 

executor         ^          •  ^  f  r  ^e  maintenance  of  a  minor  who  is    without 

from  his  own 

funds  advan-  means,    or    who    possesses   property    which   cannot    be 

cea  ward's  .  . 

mainte-  utilized,  cannot  claim  to  be  indemnified  for  such  advances, 
unless  at  the  time  of  making  such  payment  he  had 
declared  before  witnesses  that  he  did  so  with  a  view  to 
their  recovery.  In  such  a  case  the  executor  can  claim 
to  be  reimbursed  by  the  minor,  unless  he  comes  within 
the  list  of  relations  who  can  be  made  liable  for  the  poor 
minor's  maintenance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  727,  728  ;    Vol.  5,  pp. 
498,  505. 

Zaidu-nil-Ambani,  Vol.  2,  p.  18f>. 


Art.  539.      Where  an  executor  pays  a  debt  against 
the  deceased's  estate  and  the  debt  has  been  proved  by 


Respon- 
sibility of 
executor  for 

paying  debt    the  claimant,  or  been  admitted  by  the  heirs,  the   execu- 

due  by  the 
deceased's 

himself  furnish  sufficient  proof  of  such  debt,  in  which  case 


tor  is  alone  responsible  for  such  payment,  unless  he  can 
himself  furnish  sufficient  p 

he  will  not  be  responsible. 


Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  105  ;  Radd-ul-Muhtar, 
Vol.  5,  p.  496. 

Zaidu-nil-Ambani,  Vol.  2,  p.  187. 
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Art.  540.      When  an  executor  is  without  means,  he  Executor 
can  claim  the  salary  usually  paid  in  such  cases,  other- 


wise  no  salary  is  due.  claim 

Notes. 

Fatawa    Sirajiah,    pp.     435,     436  ;     Fatawa-i-Kazi 
Khan,  Vol.  4,  p.  439. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  189  ;  Olavel,  Vol.  1,  p.  356. 

Art  541.      On  attaining  his  majority,  a  minor   can  Minor  on 
demand  from   the   executor  an  account  of  his  adrainis- 
tration.     The  minor  must  pay  the  costs  of  such  account, 

Where  an  executor   refuses  to   furnish  an    account 
of  his  administration,  the  judge  may  order  him  to  do  so,  fc^e  l.afc.ter>s 

'    admimstra- 

but  shall  not  imprison  him.  tion. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  500,  501. 
Zaidu-uil-Ambani,  Vol.  2,  p.  189. 

Art.  542.    Where  an  executor  dies  without   speci-  Minor's 

claim 

tying  the  property  of  his  ward,  the  executors  estate  is  against 
not  responsible.     Where  the  executor  has  specified  the  executor's 
property,  the  ward  upon  coining  of  age,  is  entitled  to  estate 
claim  such  property,    if  it  exists,  or  its  value  from  the 
executor's  estate  if  the  property  has  disappeared. 

Notes. 

Hamalvi,  p.  469. 
Zaidu-nil-Amhani,  Vol.  2,  p.  194  ;Clavel,  Vol.  1,  p.  3uO. 

Art    543     An  executor's  sworn  declaration    holds  where  the 

executors 

good  in   respect  of  all  acts  which  fall  within  the  scope  sworn  de- 
of  his  duties  as  executor,  unless  the  contrary  be  proved.   to  i,i8  acts  is 

sufficient. 
Notes. 

Badd-ul-Muhtar,  Vol.  5,  p.  501 
Zaidu-nil-Anibani,  Vol.  2,  p.  189. 
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Where  it  is  Art.  544.    With  regard  to  acts  which  are  outside  his 

dent."  powers  and  duties,  the  executor's  sworn  declaration  by 

itself,  will  not  hold   good  :  the  burden  of  proof  falls   on 

him. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  501. 
Zaidu-nil-Ambani,  Vol.  2,  p.  191. 

Executors  Art.  545.     Where    an     executor's   statements    are 

false  state-  . 

mentsmnst    shown  to  be  false  they  must  be  rejected. 

be  rejected. 

Notes 

Kadd-ul-Muhtar,  Vol.  5,  p.  501. 
Zaidu-nil-Ambani,  Vol.  2,  p.  189  ;  Clavel,  Vol.  1,  p.  360. 


Where  exe- 
cutor's de- 
claration as 
to  expendi- 
ture ruay 
or  may  not 
be  accepted. 


Art.  546.  An  executor's  declaration  shall  be  ac- 
cepted with  regard  to  any  reasonable  expenditure  he  has 
made  on  behalf  of  the  minor  or  the  deceased,  except 
among  others,  in  the  following  cases  :— 

If  he  claims  to  have  paid  without  an  order  from  the 
judge  a  debt  for  which  the  deceased  was  liable  or  to 
have  paid  the  same  out  of  his  own  funds ;  if  he  claims 
that  during  his  minority,  the  minor  has  made  use  of  the 
property  of  another,  and  that  the  executor  has  com- 
pensated the  owner  from  his  own  funds  or  from  those  of 
his  ward  ;  if  he  claims  that  he  has  provided  maintenance 
for  some  specified  person  with  whom  the  minor  is  prohibit- 
ed from  contracting  marriage;  if  he  claims  to  have  paid  the 
minor's  land-tax  during  the  bad  season  for  agriculture. 
if  he  claims  to  have  paid  debts  contracted  by  a  minor 
authorized  to  engage  in  trade ;  if  he  claims  to  have 
paid  dower  out  of  his  own  funds  to  a  woman  to  whom 
he  married  his  ward  and  who  is  dead;  or  if  he  claims 
a  share  of  the  profits  realized  through  his  trading  with 
the  minor's  funds  under  a  claim  of  alleged  partnership 
(muzaribhat). 
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In  all  these  cases,  if  the  minor  upon  attaining  his 
majority,  dispute  the  executor's  statement,  he  cannot  be 
made  liable,  unless  the  executor  substantiates  his  claim 
by  the  evidence  of  trustworthy  witnesses. 

Notes. 

Tahtavi,  Vol.  4,  p.  345  ;  Radd-ul-Muhtar,  Vol.  5, 
pp.  500,  501. 

Zaiclu-nil-Ambani,  Vol.  2,  p.  191  ;  Clavel,  Vol.  1,  p.  360. 

See  Sections  146,  147  of  the  Probate  and  Administration 
Act  (V  of  1881). 

Art.   547.     When   a  minor   ward     of    either   sex,  Executor 
attains  his  or  her  majority,  the  executor  must  not  deliver 
possession  of  the   property,    unless  he  is  satisfied  that 
the  ward  is  able  to  administer  the  estate  properly.  of  the 

J  latter's 


Notes.  a^iHty  to 

administer 

Tahtavi,  Vol.  4,  p.  85.  {t  Pr°perly. 

Zaidu-nil-Ambani,  Vol.  2,  p.  195. 

Art.  548,     Where  a  minor  attains  his  majority  and   Where 
is  in  full  possession  of  his  faculties,  he    becomes  respon- 


sible  for  his  actions.     Neither  his  father  nor  the  executor  maJ°"ty 

cannot  be 

can  interfere  with  the  administration  of  his  own  property,  interfered 

with  in  the 

unless  the  judge  has  declared  him  incapable  of  adminis-  administra- 

•  ,  tion  of  his 

termg  it.  property. 

Notes 

Radd-ul-Muhtar,  Vol.  5,  pp.  104,  105. 
Zaidu-nil-Ambani,  Vol.  2,  p.  195. 
See  Sale's  Koran,  Chap.  IV,  p.  60. 

Art.  549.     Where    a    minor    upon    attaining    his  Property  is 
majority  shows  any   tendency  towards  extravagance,  his  delivered  to 


property    is    not  to    be    delivered   to  him  until   he  has 
reached  the  age  of  twenty-five  years,  unless,  before  reach-  attam.ing 
ing  that  age,  he  gives  proof  of  ability  to   administer  and  shows  signs 

?.  .  .    .  ofextravag- 

dispose  of  his  property  in  a  right  and  reasonable  manner,  ance. 


Executor 

becomes 

responsible 


to  minor 
who  is  unfit 
to  adminis- 
ter. 
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Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  102,  103. 
Zaidu-nil-Ambani,  Vol.  2,  p.  196. 

Art.  550.  Where  an  executor  delivers  property  to 
a  minor  on  attaining  his  majority,  and  the  minor  is 
unfit  to  administer  such  property,  the  executor,  if  aware 
of  his  ward's  unfitness,  is  responsible  for  the  property  he 
has  handed  over. 

Notes. 
Radd-ul-Muhtar,  Vol.  5,  p.  102. 

Zaidu-nil-Ambani,  Vol.  2,  p.  196. 


Executor 
not  respon- 
sible for 
delivering 
property  to 
a  minor 
who  shows 
capacity  for 
good  man- 
agement. 


Art.  551.  Where  an  executor  delivers  property 
to  a  minor  who  has  not  yet  attained  his  majority  but 
who  shows  capacity  for  good  management,  the  executor 
is  not  responsible  for  any  loss  that  occurs  to  the  pro- 
perty after  handing  it  over  to  the  minor. 

Notes. 

Radd-ul-MuhtaT,  Vol.  5,  p.  102. 
Zaidu-nil-Ambani,  Vol.  2,  p.  198. 


Disputes  on 
minor's  at- 
taining 
majority 
and  fitness 
for  manage- 
ment. 


Art.  552.  Where  a  minor  upon  attaining  his 
majority  claims  to  be  fit  to  manage  his  own  affairs,  and 
the  executor  disputes  such  fitness,  the  latter  cannot  be 
compelled  to  deliver  the  minor's  property,  until  the 
minor  has  been  declared  by  the  judge  to  be  capable  of 
such  management. 

If  the  executor  refuses  to  deliver  the  property 
to  the  minor  after  the  latter  has  been  declared  competent 
by  the  judge  to  administer  his  own  property,  and 
after  the  minor  has  duly  called  upon  the  executor  to 
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make  such  delivery,  the  latter  will  be  held  responsible 
for  any  loss  occasioned  to  the  property  while  it  is  in  his 
hands. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  102,  103. 
Zaidu-nil-Ambani,  Vol.  2,  p.  198. 

See  Chapter   XIII    of  the    Probate    and  Administration    Act 
(V  of  1881). 


CHAPTER  IV. 

INHIBITION  (HAJR).  LEGAL  INCAPACITY,  THE  AGE  OF  REASON, 
AND  MAJORITY. 

(Arts.  553—570.) 

SECTION  I. INHIBITION  (  HAJR),    LEGAL    INCAPACITY. 

(Arts,  553—564.) 

Art.  553.     The  minor,   the  lunatic,    the   prodigal,  Pereous  who 
and  the  bankrupt  are  legally  incapable. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  97,  98,  101. 
Zaidu-nil-Ambani,  Vol.  2,  p.  199. 

//o/V,  in  its  primitive  sense,  means  interdiction  or  prevention. 
in  the  language  of  the  law  it  signifies  an  interdiction  of  action, 
with  respect  to  a  particular  person,  who  is  either  an  infant,  an 
idiot  or  a  slave  ;  the  cause  of  inhibition  being  three,  infancy, 
insanity  and  servitude — Hamilton's  Hedayah,  Vol.  3,  Bk.  35, 
p.  524. 

Art.  554.     The  acts  of  a  minor  who  has  not  reached  Where  the 
the  age  of  reason,  or  of  a  lunatic  who  has  no  lucid  in-  mi,,or  and  of 
tervals,  are  null  and  void,  and  those  of  a  lunatic  in  his         1*1 
lucid  intervals,  are  valid. 
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Notes. 
Bahrr-ul-Rayek,  Vol.  8,  pp.  88,  89. 

Hamilton's   Hedayah,   Vol.  3,    Bk.  35,    p.    524  ;   Zaidu-mlr 
Ambani,  Vol.  2,  p.  200  ;  Clavel,  Vol.  1,  p.  367. 

See  Sections  11,  12  of  the  Indian  Contract  Act  (IX  of  1872). 

Such  acts  if  Art.  555.     The  acts  of  a  minor  who    has    reached 

the3mh)Cdr  o?  the  age  of  reason,    or   of  an  adult    who   is  insane,   ;are, 
if   radically  void  if  they  are  prejudicial  to  their  interests 


approved  by  even  though  such  acts  were  approved  by  the  guardian. 

B 

Notes. 

Radd-ul-Muhtar,    Vol.    5,    pp.    99,    119;   Tahtavi, 
Vol.  4,  p.  97. 

Zaidu-nil  Ambani,  Vol.  2,  p.  201. 

Mahomedan  law  looks  to  the  benefit  of  the  minor  and  permits 
the  guardian  to  dispose  of  movable  property,  if  it  be  for  the  benefit 
of  the  minors—  Syedim  v.  Velayet  Ali,  17  W.  R.,  239  (1872). 

See  Kali  Dutt  Jha  v.  Abdul  Alt,  1.  L.  R.,  16  Oal,  627, 
P.  0.  ;  L.  R.,  16  I.  A.,  96  (1888). 


Such  acts  if  Art.  556.     The  acts  of  the  minor  who  has  reached 

profitable  to  ,.  . 

the  minor  or  the  age  of  reason,  or  ot  the  lunatic,  are  valid,  so  long 
va"id  eve™  if  as  they  are  clearly  profitable  to  them,  even  though  such 


notappro)      acts  were  not  approved  by  the  guardian. 

dian. 

Notes. 

b!CsRadd-ul-Muhtar,  Vol.    5,    pp.    99,    119;    Tahtavi, 
Vol.  4,  p.  97. 

Zaidu-nil-Ambani,  Vol.  2,  p.  201. 

Where  the  Art.  557.     The   acts   of  a   minor  who  has  reached 

lunatic  or  of  the  age  of  reason,  or  of  an  adult  who  is  insane,  and 
which  may  turn  out  either  profitable  or  prejudicial  are 
valid,  provided  they  were  capable  of  ratification  and 
were  ratified  by  the  guardian. 
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Where  the  guardian  has  not  ratified  the  act,  or 
where  it  was  an  act  which  ratification  could  not  render 
valid,  the  transaction  is  null  and  void. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  99,  119;  Tahtavi, 
Vol.  4,  p.  97. 

Zaidu-nil-Ambani,  Vol.  2,.  p.  201. 

See  Section  198  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  558.  A  minor  is  only  civilly  responsible  for  Minor  and 
offences  against  persons  or  property,  and  is  personally  responsible 
liable  for  damages.  An  adult  lunatic  is  in  the  same 


position    as  the  minor.  sons  or  pro- 

perty. 

Notes. 
Radd-ul-Muhtar,   Vol.   5,   p.   99  ;  JBahrr-ul-Rayek, 

Vol.  8,  p.  89. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  30,  Chap.  1,  p.  525  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  202. 

See  Section  11  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  559.     A  minor,  as  well  as  an  adult  lunatic,  is  Cases  where 

.the  minor  is 

not  responsible  for  money  borrowed,  nor  lor  any  deposit  not  respon- 
entrusted  to  him,  nor  for  any  loan  made  to  him,  nor  for  transactions 
anything  sold  to   him,    if  such  transactions  are  entered  ^h^ft  the 
into  without  the  guardian's  sanction.     He  is,  however, 
responsible  for  the  value  of  any  deposit  that  is  entrusted 
to  him  with  the  guardian's  sanction. 

Notes. 

Bahrr-ul-Rayek,   Vol.    8,   p.    89;  Tahtavi,   Vol.    4, 
pp.  82,  83. 

Zaidu-nil-Ambani,  Vol.  2,  p.  203. 

See   Nawal    Si/ud   Asadoolla   Khan  v.   Snmarchund   f>utta, 
Dec.  S.D.  A.  Ben.  595  (1848). 
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A  prodigal 
is  to  be 
declared  in- 
competent 
by  the 
judge. 


Art.  560.  Where  an  adult  is  proved  to  be  a 
prodigal  by  the  testimony  of  witnesses,  he  will  be  de- 
clared legally  incapable  by  the  judge.  A  prodigal 
cannot  demand  the  avoidance  of  any  act  on  the  ground 
that  it  was  performed  in  jest.  He  is  in  the  same 
position  as  a  minor  with  regard  to  his  civil  acts. 

While  his  inhibition  lasts,  the  prodigal's  acts  are 
only  valid  when  authorized  by  the  judge.  All  his  acts 
entered  into  previous  to  his  inhibition  are  valid  and 
must  produce  their  effects. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  101,  102;  Tahtavi, 
Vol.  4,  pp.  84,  85. 

Zaidu-nil-Ambani,  Vol.  2,  p.  210. 


Act*  which 
cannot  be 
repudiated 
by  a  prodi- 
gal- 


Art.  561.  The  acts  of  a  prodigal  cannot  be  ren- 
dered void  on  the  ground  that  they  were  performed  in 
jest. 

Thus,  the  prodigal  can  contract  marriage,  pronounce 
a  valid  repudiation,  and  furnish  maintenance  to  those 
persons  to  whom  it  is  due.  He  is  not  subject  to  pater- 
nal authority.  He  can  validly  make  a  declaration 
admitting  a  personal  debt.  He  can  validly  confess  to 
the  perpetration  of  an  offence  involving  a  retaliating 
or  a  pecuniary  penalty.  He  can  make  any  charitable 
gift  or  legacy  up  to  the  third  of  his  estate  if  he  has 
an  heir. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  101,  102  ;  Tahtavi, 
Vol.  4,  pp.  84,  85. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  35,  Chap.  2,  pp.  526,  528, 
529  ;  Zaidu-nil-Ambani,  Vol.  2,  p.  215  ;  Clavel,  Vol.  1,  p.  368. 
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Art   562      A  law-giver  (mufti}  who    intentionally  Persons  who 
leads  people  astray  or  gives  bad  advice,  the  incompetent 
doctor,  the  bankrupt,   the  builder,  and  any  person  who 


holds  the  monopoly  of  any  industry,  must  be  prohibited  in«  their 

.  .  .  occupations 

from  following  their  occupations. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  101. 
Zaidu-nil-Ambani,  Vol.  2,  p.  217  ;  Clavel,  Vol.  1,  p.  374. 

Art.  563.     Where  a   guardian    is  satisfied  that  his  where  a 

,1  11  i  /.  guardian  can 

ward  understands  that  a  sale  transfers  property,  and  that  authorize  a 
a  purchase  results  in    its  acquisition,    and    that   he   can  ™,^age  in 
distinguish   between  a  slight  and  a    heavy   loss,    he   can  trade 
authorize  such  ward  to  engage  in  trade. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  102,  103,    119,  120. 
Zuidu-nil-Ambani,  Vol.  2,  jt.  203. 


Art.  564.     A   minor  authorized  to  trade  can    buy  Transaction* 
and  sell,  even  at  a  heavy  loss  :  he  can  appoint  an  agent  to  a^ho^iaed™ 
buy  or  sell  :  he  can  give  and  take   property   by    way    of  to  trade  ™a7 
security  :  in  his    own  interests  he  can  consent  to  a  con- 
tract for  hire  :  he  can  take  or  let  farm    lands   on    lease  : 
he   can   make  a  valid  declaration  admitting  a  debt  on 
deposit  :  he  can   remit   a  portion  of  the   purchase-price 
for  a  latent  defect  in  the  contract  :  he  can  allow  grace 
to    a   debtor  :  and  he  can   compound  a  debt   with  any 
one. 

The  minor  who  is  authorized  to  trade  cannot  lend 
otherwise  than  on  hire,  cannot  make  a  gift  or  become 
security  for  any  one,  nor  can  he  contract  marriage 
without  his  guardian's  consent.  The  authorization  to 
trade  given  by  the  guardian  to  his  ward  does  not 
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interfere  with  the  guardian's  power  to  dispose  of  the 
ward's  property, 

Notes. 

Radd-ul-Muhtar,  Vol.  5,    pp.    108,    109,   110,    111, 
112,  113. 

Zaidu-nil-Ambani,  Vol.  2,  p.  203  ;  Clavel,  Vol.  1,  p.  363. 

SECTION    II. THE  AGE    OF  REASON,    ADOLESCENCE 

AND  MAJORITY. 

(Art,  565—570.) 

The  age  of  Art.  565.     The  age  of  reason  for  a  child    of  either 

IS"ce"ce0f  sex  is  seven  years  at  the  least :  at  this  age  the  right  of 
custody  ceases  for  a  boy. 

The  age  of  adolescence  for  a  boy  is  fixed  at  twelve 
years.  The  girl  is  adolescent  at  nine  years,  and  the 
right  of  custody  ceases  for  her  at  that  age. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  694,  695;  Vol.  5, 
p.  105  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  166. 

Zaidu-nil-Ambani,  Vol.  2,  p.  218. 

See    Sections   2   and   3    of  the    Indian  Majority  Act  (IX  of 
1875).     See  also  Notes  to  Article  391. 

How  the  age  Art.  566.     The  puberty  of  a  boy  is  determined  by 

iff  toUbe6rty     ^e  Pnysica>l  signs  which   denote  that  state.     It   is   the 

determined,    same  with  the  girl,    regard  being  had  to   the    physical 

signs  peculiar  to  her  sex.     Failing  such  signs,   minors  of 

either  sex  are  held  to  have  reached  the   age  of  puberty 

on  completing  their  fifteenth  year. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  105. 

Hamilton's  Hedayah,  Vol.  3,  Bk.  25,  Chap.  2,  p.  529  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  225. 


MAJORITY. 


Art.  567.  At  the  age  of  puberty  guardianship  At  the  age  of 
ceases  for  both  sexes.  At  this  age  also  both  are  free  to 
dispose  of  their  persons.  They  cannot  be  compelled 
to  marry  unless  they  are  insane.  Nevertheless  the 
guardianship  as  regards  property  does  not  necessarily 
cease  at  the  age  of  puberty,  but  continues  until  the  ward 
of  either  sex  is  considered  fit  to  manage  his  or  her  own 
property. 

Notes. 

Radd-ul-Muhtar,   Vol.   2,   p.    323  ;  Vol.  5,  p.  103  ; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  12. 
Zaidu-nil-Ambani,  Vol.  2,  p.  226. 
See  Section  7  of  the  Guardian  and  Wards  Act  (VIII  of  1890). 


Art.  568.     A   minor  of  either   sex  cannot,  before  Before  pu- 
puberty,  choose  between  his  or  her  father  and  mother, 


01 


choose 

Notes.  between 

father  and 

Radd-ul-Muhtar,  Vol.  2,  pp.  695,  696. 
Zaidu-nil-Ambani,  Vol.  2,  p.  227. 


Art,  569,     A   boy,    who   on  reaching  puberty,    is  But  a  boy 
capable  of  being  left  to  his  own  discretion,    can   choose  puberty. 
between  his  father  and  mother,  and  can  even    elect  to 
live  separately. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  695,  696. 
Zaidu-nil-Ambani,  Vol.  2,  p.  228. 


Art.  570,     A  girl,  who  has  reached   puberty  and 

-..IT  •  no  option  but 

is   a  virgin,   or  who,   though  not  a  virgin,    cannot   be  must  be 


trusted  to  her  own  discretion,  must  be  placed  under  the 
guardianship  of  her  father  or  paternal  grandfather.  dianship  of 
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father  «r  A  woman  advanced  in  years,  who  is  still  a  virgin, 

grandfather,  virtuous,  and  possesses  good  sense,  cannot  be  com- 
pelled to  live  with  her  paternal  guardian.  The  same 
rule  will  apply  even  if  she  is  not  a  virgin  if  she  can 
be  trusted  to  her  own  discretion. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  695,  696. 
Zaidu-nil-Ambani,  Vol.  2,  p.  228. 


Where  a 
person  is 
held  to  be 
missing  in 
law. 


Where  the 
missing 
person  has 
appointed 
an  agent. 


CHAPTER  V. 

MISSING    PERSONS. 

(Arts.  571-581.) 

Art.  571.  A  person  is  held  to  be  missing  in  law 
when  his  whereabouts  is  unknown,  and  it  is  uncertain 
whether  he  is  dead  or  alive. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  p.  358. 

Hamilton's  Hedayah,  Vol.  2,  Bk.  13,  p.  213  ;  Baillie,  Bk.  11, 
Chap.  6,  p.  703  ;  Zaidu-nil-Arabani,  Vol.  2,  p.  347  ;  Clavel, 
Vol.  1,  p.  371. 

Art  572.  Where  a  missing  person  has  appointed 
an  agent  for  the  purpose  of  administering  and  preserv- 
ing his  property,  the  authority  of  such  agent  cannot 
be  revoked  by  reason  of  the  principal's  absence. 

The  presumptive  heirs  of  a  missing  person  cannot 
withdraw  his  property  from  the  hands  of  his  agent  or 
from  the  public  treasury,  even  when  he  has  no  legal 
heirs. 

An  agent  cannot  carry  out  the  necessary  repairs 
of  a  missing  person's  property  without  the  sanction  of 

the  judge. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  p.  358. 
Zaidu-nil-Ambani,  Vol.  2,  p.  347  ;  Clave),  Vol.  1,  p.  869. 
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Art.  573.     Where   a    missing  person  has   not   ap-  Where  he 
pointed  an  agent,  the  judge   shall   appoint  an  adminis-  done"&o. 
trator  to  collect  his   rents  and  debts  acknowledged  by 
his  debtor  and  generally  to  administer  his  estate. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  p.  358. 

Hamilton's   Hedayab,   Vol.   2,     Bk.    12,  p.    213  ;   Zaida-nil- 
Ambani.  Vol.  2,  p.  348. 

Art.  574.     A  judge  has  the  power  to  order  the  sale  Where  the 
of  the    movable  or  immovable    property    belonging  to 
a  missing  person,  where  such  property  is  liable  to  dete- 

riorate.  property 

when  such 

He  must  take  charge  or  the  proceeds  of  the  sale  property  is 
and  restore  them  to  the  missing  person  on  his  return,  or  deteriorate, 
hand  them   over  to  his  heirs,   after   his  death  has  been 
judicially  declared. 

He  cannot  sell  any  property  belonging  to  a  missing 
person  when  such  property  is  not  likely  to  deteriorate, 
not  even  for  the  purpose  of  providing  maintenance. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  pp.  359,  361. 

Hamilton's  Hedayab,  Vol.  2,  Bk.  13,  p.  214  ;  Zaidu-nil- 
Ambani,  Vol.  2,  p.  349. 

Art.  575.     An  administrator  has  power  to  provide  Administra- 
maintenance  for  a  missing  person's    relations,  who  are  power  to 
entitled  to  maintenance,  out  of  the  proceeds  of  property 
sold,  or  debts  realized. 

Notes, 

Radd-ul-Muhtar,  Vol.  3,  p.  359. 
Hamilton's    Hedayah,  Vol.    2,    Bk.    13,    p.    214  ;  Zaidu-nil- 

Ambani,  Vol.  2,  p.  349. 

•21 
AR,  IML 


322  INSTITUTES    OF    MUSSALMAN    LAW. 

A  missing  Art.  576.     A  missing  person  is  presumed  to  be  alive 

presumed  t»  in  regard  to  matters  that  affect  him   prejudicially,    and 
be  alive  in     are    dependent   On   proof  of  his  death.     Thus,  his  wife 

matters 

which  cannot  marry   again,  his  heirs  cannot   divide   his  estate 

affect  him 

pre-  between   them,    the   leases    he   has   granted  cannot   be 

cancelled,  nor  can  the  judge  dissolve  his  marriage  before 
he  has  been  proved  to  be  dead. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  pp.  358,  359. 

Hamilton's    Hedayah,  Vol.    2,    Bk    13,    p.    216  ;   Zaidu-uil- 
Ambani,  Vol.  2,  p.  350. 

Where  he  is  Art.  577.     In  all  matters  that  depend  upon  proof 

°f  a  missing   person's   existence  and  which  would  bene- 


istent  m        fo  fam  or  WOU}(J  De  prejudicial  to  others,  he  is  presumed 

matters  pre- 

judicial to      to  be  non-existent  or  his  existence  is  uncertain.    Thus,  he 

others.  .  .  .... 

cannot  receive  his  share  in  an  inheritance  or  a  legacy 
made  in  his  favour,  and  until  his  existence  or  death  has 
been  judicially  proved,  the  share  or  the  legacy  will  be 
held  in  trust  for  him. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  pp.  358,  360. 

Hamilton's  Hedayah,    Vol.    2,    Bk.    13,    p.    261  ;   Zaidu-nil- 
Ambani,  Vol.  2,  p.  350. 

Where  he  is  Art.  578.     A    missing  person  is  held    to  be  dead 

held  to  be  . 

dead  where  when  his  contemporaries  have  all  died  ;  if  it  is  impossible 
to  discover  any  of  the  latter,  the  judge  shall  declare  him 
dead  after  the  lapse  of  ninety  years  from  his  birth. 

Notes. 
Radd-ul-Muhtar,  Vol.  3,  pp.  360,  361. 

Hamilton's  Hedayah,  Vol.  2,  Bk.  13,  pp.    215,    216  ;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  352  ;  Clave!  ,  Vol.  2,  p.  8. 

See  Section  108  of  the  Indian  Evidence  Act  (I  of  1872). 
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Where  the  son  and  daughter  of  an  absent  Mahomedan 
brought  a  suit  in  respect  of  his  property,  held,  that  until  the 
ascertained  death  of  such  person,  or  such  a  lapse  of  time  as 
would  make  his  age  amount  to  ninety  years,  the  term  of  a  legal 
existence,  his  heirs  were  not  entitled  to  claim  his  property.  But 
where  a  person  was  in  possession  of  the  estate  of  the  lost  or 
missing  man,  he  cannot  be  deprived  of  it  until  the  period  had 
elapsed,  and  if  he  was  making  away  with  it,  another  person  should 
be  appointed  for  properly  adminstering  such  estate — Durvesli  v. 
Shekun,  2  Borr.  S.  D.  A.  Bom.,  24  (1820). 

The  authorities  of  Mahomedan  law  vary  as  to  the  limit  of 
time,  when  the  death  of  any  missing  person  may  be  adjudged. 
Abu  Hanifa  and  Abu  Yusuf  say  respectively,  that  the  presumption 
arises,  when  120  and  100  years  have  passed  from  the  date  of 
birth.  According  to  Zahir  Rawayet,  the  death  of  coevals,  is  the 
criterion  ;  while  other  jurisconsults,  on  the  principle  of  conve- 
nience, assume  the  ninetieth  year  from  birth.  On  the  expiration  of 
the  period,  the  death  of  the  missing  person  will  be  judicially 
presumed  and  his  heritage  will  become  partible,  amongst  his  heirs, 
living  at  the  time — Mani  Bibi  v.  Saliebzadi,  5  Sel.  Rep.  S.  D.  A., 
129  (1831). 

See  Dowlut  Khatoon  v.  Khaja  Altjan,  2  Agra  H.  C.  R.,  59 
(1867)  ;  Kalee  Khan  v.  Jadee,  5  N.  W.  P.,  H.  C.  R.,  62  (1873); 
Hasan  Alt  v.  Malirban,  I.  L.  R.,  12  All.,  625,  per  Stuart,  0.  J. 
(1880). 

The  question  whether  a  man  be  alive  or  dead  is  one  simply 
of  evidence  and  has  no  immediate  connection  with  the  devolution 
of  property  under  Mahomedan  law,  and  its  determination  should 
follow  the  rules  of  the  Evidence  Act  (I  of  1872) — Parmesshar 
Red  v.  Bisheshar  Singh,  I.  L.  R.,  1  All.,  53  (1875). 

On  the  question  whether  the  rule  of  Mahomedan  law,  that  a 
missing  person  is  to  be  regarded  as  alive  till  the  lapse  of  ninety 
years  from  his  birth,  is  a  rule  of  Mahomedan  law  of  ';  succession, 
inheritance,  marriage,  or  caste,  or  any  religious  usage  or  institu- 
tions "  within  the  meaning  of  the  Bengal  Civil  Courts  Act  (VI  of 
1871),  Mahmood,  J.,  among  other  things,  observed  as  follows  : — 

"  I  must  quote  one  more  passage  from  the  Fatawa-i-Alamgiri, 
which  explains  the  rule  of  Mahomedan  Law  on  the  subject  in 
brief  terms,  and  with  a  precision  not  to  be  found  in  other  works. 
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I  am  all  the  more  anxious  to  cite  this  authority  because  the  work, 
which  is  a  monument  of  the  industry  of  the  Mahomedan  lawyers, 
was  prepared  under  the  orders  of  the  Emperor  Aurangzeb,  and  was 
promulgated  in  India  as  the  great  Code  of  Mahomedan  Law 
regulating  the  decision  of  disputes  in  India.  The  book  possesses 
high  authority,  not  only  in  this  country,  but  under  the  name  of 
Tatawa-i-Hindi,  it  is  regarded  in  other  Mahomedan  countries, 
like  Turkey,  Egypt,  and  Arabia  itself,  as  an  authoritative  work  of 
Mahomedan  Jurisprudence.  This  great  work  summarizes  the  state 
of  Mahomedan  law  regarding  missing  persons  in  the  following 
terms  : — A  missing  person  is  declared  dead  on  the  lapse  of  ninety 
years,  and  this  is  the  accepted  opinion.  And  in  the  Zahir-ur- 
Riwayat  the  term  is  to  be  estimated  by  the  death  of  his  coevals, 
and  therefore  when  none  of  them  remains  alive  he  is  declared 
dead,  and  this  is  to  be  determined  according  to  the  death  of  his 

o 

coevals  in  his  town,  as  is  said  in  the  Kaft.  The  preferable 
(opinion)  is  that  the  question  should  be  delegated  to  the  opinion  of 
the  Imam,  as  is  said  in  the  Tabeen. 

Now,  regarding  these  texts  carefully,  there  can,  I  think,  be 
no  doubt,  firstly,  that  the  rule  of  Mahomedan  law  as  to  missing 
persons  has  arisen  from  a  maxim  relating  to  the  subject  of 
evidence,  and  the  rule  of  istis-hak,  which  is  the  outcome  of  that 
maxim,  cannot  be  regarded  as  a  rule  of  succession,  inheritance,  or 
marriage  ;  secondly,  that  among  the  great  doctors  of  the  Mahom- 
edan law  itself  there  is  great  difference  of  opinion  as  to  the 
exact  manner  in  which  the  rule  of  istis-hab  is  to  be  applied  to 
missing  persons  ;  thirdly,  that  as  to  the  period  necessary  to  elapse 
before  the  presumption  of  death  can  be  applied  to  missing  person s, 
Mahomedan  jurists  themselves  are  far  from  being  unanimous  ; 
fourthly,  whilst  some  of  the  greatest  doctors  of  the  law  would 
leave  the  fixation  of  period  to  the  discretion  of  the  judge  in  each 
individual  case,  others  consider  the  preferable  course  to  be  that 
the  matter  should  be  determined  by  the  Imam,  that  is,  by  the 
ruling  authority,  as  distinguished  from  the  Kazi  or  the  Judge 
presiding  in  a  judicial  tribunal.  These  conclusions  are  amply 
borne  out  by  the  texts  which  1  have  quoted,  and  they  convince 
me  that  the  rule  of  Mahomedan  law  as  to  missing  persons  is  a 
rule  belonging  purely  to  the  domain  of  legal  presumptions  falling 
under  the  head  of  the  law  of  evidence  ;  and,  I  may  say,  with  due 
deference,  that  in  my  opinion  the  reported  cases  which  have  been 
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cited  and  which  tend  to  support  a  contrary  opinion  are  not  based 
upon  a  sound  view  of  Mahomedan  law.  It  is  true  that,  in 
some  of  the  most  celebrated  treatises  of  that  law,  the  rule  has 
been  discussed  as  if  it  were  a  part  of  the  law  of  inheritance  and 
succession  ;  but,  on  the  other  hand,  the  Hedaya  itself  and  some 
other  equally  authoritative  treatises  have  dealt  with  the  subject 
in  a  perfectly  separate  chapter,  obviously  because  the  authors 
regarded  it  as  too  general  to  be  classed  under  any  particular  head, 
applying,  as  it  does,  to  all  the  branches  of  law  in  which  the  death 
of  a  missing  person  may  happen  to  be  the  subject  of  investigation. 
I  think  that  in  administering  a  mediaeval  system  of  law  it  is 
supremely  important  that  the  Courts  of  Justice  in  British  India 
should  draw  a  clear  distinction  between  the  rules  of  substantive  law 
and  those  which  belong  purely  to  the  province  of  procedure,  because, 
whilst  under  s.  24  of  the  Civil  Courts  Act  the  Courts  are  bound 
to  a  1  minister  the  former  branch  of  the  law  according  to  native 
laws  in  cases  of  succession,  inhertance,  and  marriage,  questions 
which  go  to  the  remedy,  ad  lifts  ordinationem,  must  be  decided 
according  to  the  general  law  of  British  India.  The  rule  as  to 
missing  persons  appears  to  my  mind  to  be  purely  a  rule  of 
evidential  presumption,  and  though  before  the  passing  of  the 
Evidence  Act  there  might  have  been  perhaps  some  justification  for 
the  courts  to  apply  the  rule  to  cases  of  Mahomedan  succession, 
inheritance,  and  marriage,  the  provisions  of  cl.  (1),  s.  2  of  the 
Evidence  Act  leave  no  doubt  in  my  mini!  that  we  are  now  bound, 
in  connection  with  all  questions  of  evidence,  to  administer  the 
rules  contained  in  that  Act,  an-]  it  follows  that  the  present  case 
is  governed  by  s.  108  of  the  Statute." 

.Petheram,  C.  J.,  observed  as  follows  : — 

"The  question  referred  to  the  Full  Bench  in  this  case  is — 
'  Does  the  rule  contained  in  s.  108  of  the  Evidence  Act  govern 
the  case  of  a  Mahomedan  who  has  been  missing  for  more  than 
seven  years,  in  cases  to  which,  under  the  provisions  of  s.  24  of 
the  Civil  Courts  Act,  the  Mahometan  law  is  applicable  ?  '  The 
answer  really  depends  on  the  question  whether  the  mode  in 
which  the  death  of  the  missing  person  is  to  be  proved,  is  part  of 
the  Mahomedan  law  of  'succession  or  inheritance.'  By  s.  24 
of  the  Civil  Courts  Act,  persons  of  the  Mahomedan  and  the 
Hindu  religious  respectively  are  given  the  right  of  being 
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governed  in  the  matters  therein  referred  to  by  their  own  law,  but 
any  other  question  in  which  they  are  concerned  are  to  be  dealt 
with  under  the  general  law  of  the  country.  Now,  questions  of 
succession  and  inheritance  are  questions  as  to  the  manner  in 
which  property  shall  devolve  or  shall  be  distributed  upon  the 
death  of  the  owner  either  with  or  without  a  will.  1  do  not  think 
that  they  are  any  thing  more.  Then  comes  s.  108  of  the 
Evidence  Act,  which  provides  that  '  when  the  question  is  whether 
a  man  is  alive  or  dead,  and  it  is  proved  that  he  has  not  been  heard 
of  for  seven  years  by  those  who  would  naturally  have  heard 
of  him  if  he  had  been  alive,  the  burden  of  proving  that  he  is 
alive  is  shifted  to  the  person  who  affirms  it.'  Now,  if  a  man's 
death  has  been  properly  proved,  his  estate  will  be  divided  accord- 
ing to  the  law  of  the  community  to  which  he  belongs.  But  the 
first  thing  to  be  settled  is  the  fact  of  his  death,  and  only  after 
that  has  been  proved  can  questions  of  inheritance  arise.  The 
rule  of  Mahomedan  law  in  regard  to  missing  persons  dates  from 
ancient  times  and  from  social  conditions  to  which  it  may  well 
have  been  adapted.  But  to  apply  it  to  the  totally  different 
conditions  of  the  present  day,  when  the  means  of  communication 
between  distant  places  have  been  so  extended  and  improved, 
and  when  no  one  can  hide  his  existence  from  others  in  the 
manner  which  was  formerly  possible,  and  to  presume  that  a 
man  was  living  ninety  years  from  the  date  of  his  birth,  though 
his  death  was  practically  certain,  would  be  a  piece  of  gross 
injustice.  It  was  to  benefit  the  people  of  this  country  by  enabling 
proof  to  be  given  of  facts  which  should  be  known,  that  s.  108  of 
the  Evidence  Act  was  passed " — Mazhar  Alt  v.  Budh  Sirifjh, 
I.  L.  R.,  7  All.,  297,  F.  B.  (1884). 

It  is  a  well-known  principle  of  Mahomedan  law  that  if  any 
children  of  a  man  die  before  the  opening  of  the  succession  to  his 
estate,  leaving  children  behind,  these  grandchildren  are  entirely 
excluded  from  the  inheritance  by  their  uncles  and  aunts. 
Where,  therefore,  a  Mahomedan  claimed  a  share  in  his  grand- 
father's estate,  in  right  of  his  father,  who  was  missing  for  many 
years,  held  that  under  the  provisions  of  section  108  of  the  Indian 
Evidence  Act  (I  of  1872),  the  burden  was  on  him  to  establish 
that  his  father  had  survived  his  own  father — Moolla  Cassim  v. 
Molla  Abdul  Bahim,  I.  L.  R.,  33  Cal.,  173,  P.  0.  ;  10  Cal.  W.  N., 
33  (1905). 
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Art.  579.     Where  the  death  of  a  missing  person  has  Procedure 
been  declared  by  the  judge,  his  property  shall  be  divided  mSSag  per- 
among  his  heirs  as  they  exist   at  the  time    of  such  de- 


claration.     Any  share  in  the  inheritance  or  any  legacy  dead 
to  which  the  missing  person  is  entitled,  shall    also  be 
delivered  to  his  heirs. 

His  wife  shall  observe  Iddat1  of  widowhood  from 
the  day  on  which  he  is  judicially  declared  dead,  and 
after  such  period  of  Iddat  is  completed,  she  shall  be 
free  to  marry  again. 

Notes. 

Fath-ul-Kadir,  Vol.  2,  p.  809;  Radd-ul-Muhtar, 
Vol.  3,  pp.  361,  362. 

Hamilton's  Hedayah,  Vol.  2,  Bk.  13,  p.  216  ;  Zaidu-nil- 
Ambani,  Vol.  2,  p.  355. 


Art.  580.      If  at  any  time  a  missing  person  is  dis-  Where 

missing  per- 

covered  to  be  in  existence,  or  if  he  returns  alive,  he  shall  son  is  dis- 
be  entitled  to  his  share  in  the  inheritance  of  those  of  be  in  exis- 
his  relations  who  have  died  during  his  absence.  returns1" 

Where  he  returns  alive  after  his  death  has  been 
declared  by  the  judge,  such  of  his  property  as  is  actually 
in  possession  of  his  heirs  shall  be  restored  to  him,  but 
he  is  not  entitled  to  any  property  which  they  have 
disposed  of  or  consumed. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  p.  61. 
Zaidu-nil-Arabani,  Vol.  2,  p.  356. 


Art.  581.     Where  the  wife,    heirs  or  debtors  of  a 
missing  person  claim  that  he  is  dead  and  offer  to  furnish  where  wife, 

.  .  .         heirs  or 

proof  in  support  of  such  claim,  the  judge  shall  appoint  debtors  of 


1  See  Art.  310. 
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missing  per-   ^Q  absentee's  agent  or  administrator,   or   failing  either 

son  claims  . 

that  he  is      of  the  latter,  a  suitable  person    against    whom    the   suit 
may  be  brought. 

Not  AS. 

Radd-ul-Muhtar,  Vol.  3,  p.  361. 
Zaidu-nil-Ambani,  Vol.  2,  p.  357. 
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ARTICLE  161. 

r^  —  (    II! 


[  V  .  f  *^ 

Eadd-ul-Muhtdr,  Vol.  2,  y.  701. 
ARTICLE  162. 

v^?^  —  (  lir 


[  vr  •  v 
Radd-ul-Mtihtdr,  Vol.  2,  pp.  699,  700,  702. 

ARTICLE  163. 
Ui  aLAjjJU  iftiuji  ^.^    iei  ^iJi  —  (  Mr 

v 
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j_)J|  c*jj  <y    alajJl  «x<y  o-*^«  lit 


y.P 


...     . 

JL»  l^«u  j  AflauJ  ^>'t  o^j  ^|  l^laj 

[  V  I   A*JUe  oiUJf  vliJ  ^  lj  aU  ;Li»JtA;  J 

Eadd-ul-Muhtdr,  Vol.  2,  p.  701,  703. 
ARTICLE  164. 


[  vr  •  VT  *»**  «3^t  v1^^1^  JL.jttmJbj  ]  — 


Radd-ul-Muhtdr,  Vol.  2,  yp.  699,  700,  702,  703. 
ABTICLB  165. 

*J    cUi    jl    j     UG    Wx)  ...  1<J    Uf>JUJ|  ^laj    ^au  j  —  (   i  i 


vliT  ^ilj  AJU.  jliaOl^  ]  —  yT|  y  ^^^iliJ  AAfii  *J*  ^ 

[  V|f   -  VI 

1    —  gi**pJ(  *AAJ  oft*uL«)  .xxi'    ..O^EU  aJf 

[  y  I  f 

Radd-ul-Muhtdr,  Vol.  2,  j>p.  710,  711. 


SECTION  II. 

*>  V  ^  ttjlfii  L^5     L>WI  J^1 


ARTICLE  166. 
yjiUxi  ^UjJ 

vlif  ^ilj  JLa. 

8 


[     y.. 

,  Foi.  2,^>.  700. 


870 

ARTICLE  167. 
(  1^3  ...  ^Ji  )  —  «j)i  r)  *+is°>  —  (  MV 


Radd-ul-Muhtdr,  Vol.  2,  p.  703. 
ARTICLE  168. 


i  ]    —  yuf  ^ji  yA«J|    4«U    AxJLc    ^ao  ...  ^AXJ  ^  jj)|    ^  (it  Lo| 


Radd~ul-Muhtdr,  Vol.  2,  p.  703  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  168, 

ARTICLE  169. 
JULIb  y 


[  V  .  r   *»«'«  IjliUaJl  »_,lif  ^01  JLa.    ^li»J/j,j  J  —  _ 

Radd^il-Muhtdr,  Vol.  2,  p.  702. 
ARTICLE  170. 

Aflai   il;   ...   Jl  jf   AJlijf     ^^53    ^JJ   ...^j  A-JjASWOj    -  (  |  y 


Radd-ul-Muhtdr,  Vol.  2,  p.  702. 
ARTICLE  171. 

jj)J|     j,!*     Aj-cl*J|   .  .  .  jf>fcUi)    «AAJ  J|  -  (    f  y  , 


lit 


U 


•  v» 

FoZ.  2,  pp>  701,  702, 
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ARTICLB  172. 


Radd-ul-Muhtdr,  Vol.  2,  pp.  699,  701. 
SECTION  HI. 

J^JUJl 


ARTICLE  173. 


Radd-ul'Muhtdr,  Vol.  2,  |).  700. 
ARTICLE  174. 


...   *aiJJ| 


iU  ^J   ...  l^JLa.    jUu:  b   ...  vjOa^l  j  *1W  f    ^AflJ    ...   dJJl 

dJU.  yisiJt    dj  ]    —  *UiflJt    «iju^  j    ...  ^jj^    ...  S^li 


Radd'ul-Muhtdr,   Vol.  2,  p.  757. 

ARTICLE  175. 

*i  —  (  \  v* 


5i(J   VI 


[y. 

Radd-ul-Muhtdr,  Vol.  2,  p.  705. 


sra 

ARTICLE  176. 

ti&t  f*c  ^ai&l)^  d  yt  ...  t~M  IjJ*  ^UiVl   5  jjW  j  —  •  (  i 
,  Alt*   c^£  ^f  (  ...  If-ii  ^1*    ^iUJ  )   ttit*J   jyot  j  ... 


jvr 

.    jU»Jf  ^  ]      —      Jau'lyx    Jj-ol     ...     ^Iwilj 

; 
FoZ.  2,  pp.  704,  705;  Fatawa-i-Alamgiri,  Vol.2,  p.  172. 

ARTICLE  177. 


[  vir 
Fatawa-i-Alamgiri,  Vol.  2,  ^.  171  ;  Radd-ul-Muhtdr,  Vol.  2,  ^p.  712,  713 

ARTICLE  178. 

jl     ...     y^lftJt     (ji;*    *«    (   fV 


.  .  .  *u*    ,,,^0 
[ 
Radd-ul-Muhtdr,    Vol.  2,  y^.  705,  706. 

ARTICLE  179. 


873 


[  V|  ^  .  V(r  teJua 

Radd-ul-Muhtdr,  Vol.  2,  jjp.  713,  714. 
ARTICLE  180. 


Radd-ul-Muhtdr,  Vol.  2,  p.  703. 
SECTION  IV. 


ARTICLE  181. 

V   oe^j—  (IAI 


V  . 


f  y*  y  A» 

Fatawa-i-Alamgiri,  Vol.  2,  p.  174;  Radd-ul-Miihtdr,  Vol.  2,  pp.  704,  707. 

ARTICLE  182. 

wu  —  (  ,  AP  X(5u  ) 

awJli;]    —  flaun  ...  ^^o 
Radd-ul-Muhtdr,  Vol.  2,  p.  704. 

ARTICLE  183. 
IJI    Jll    ^(J    l^  <yaaj  Jl   tgib*  gf^Jl  »y~r  olUu  —  (  ,  Ar  ^U  ) 

]     —  ,3li*J(    Jl  -  »*i*.illj    g,>  -  Jf  ^^ax)    JLJ 


tir  ^idi 
Badd'td-Muhtdr,  Vol.  2,  jp.  710  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  174. 
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ARTICLE  184. 
UJ|        ...i^lft.          ...  ^fc&Jl  t*J  v*3  ...  j  —  (  UP 


[  vr*  -  VM  -  VIA 


Radd-ul-Muhtdr,  Vol.  2,  j»j».   718,  719,  720. 

ARTICLE  185. 
JLk  ojj  ^  ^  —  &J|  A!  »«*su  ...  j  —  ( 

—  I  -  p*  AJ^|    aJ  jj^  ^  —  ^ftj  ^Jt  U|  )    —    c 

JLkJl  ^I  -  1?    ^ 

...  j    SfJj 
[   V  M   -  V  I  A  A«a^>  6^1  cJtf  <y  l5  Ala.  ^U«Jt  i)  ]    -  *jl*  ( 

Tahtavi,  Vol.  2,  p.  266  ;  Radd-ul-Muhtdr,  Vol.  2,  jop.  718,  719 
ARTICLE  186. 


Radd-ul'Muhtdr,  Vol.  2,  p.   719. 
ARTICLE  187. 


AV 


]   —  i^ji^j  Jl  (jx)  *i*  y,>  ^^ 

[  yp  i  -  vr 
Radd-ul-Muhtdr,  Vol.  2f  pp.  720,  721. 


875 

ARTICLE  188. 

i  to      ...j)     obJJlj    ^lyJl     ...  ^au  _  (  |AA 


ijti     JLa.    yi»J|^  ]       —    vSAJi       jjJf  ^     t»~J  il 

[  y.y 

[  ,  ^  asOUo  jjitWt  i_,l^  gjf;  ^  Jj't^f^wJl  ]   --  J^Jt 
VU^     yjl'J  AU  ^g^Jl*    v^J1"  ]   —  AVf  tUl  fo1*  ^    .  •  .  **  '-*^i3  ^  ^^   V^  J 

[  |  y  •   **£-«  0^1 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  170-174;  Ra^d-MuUdr,  Vol.  2,  p.  707; 
Bahrr-id-Eayek,  Vol.  4,  p.  194. 

SECTION  V. 


ABTICLE  189. 

a.  ^^  A)  JU>  ^5   ...  »_*Jl*J|  A^jjJ   ...  ^JUJI  (jijti  —  ( 


jj  ^ii;  f  1*  lit  ...  fif  ^  ...  &^,jJlj  ,  .  .  .  V*    ^la 

j-bw     jj  c.Jl*J»  ^t   .. 
«31ltJ|       ti?  ^13  ^JLa. 


[  vrr  •  vrr 
Radd-uLMuhtdr,  Vol.  2,  £p.  722,  723. 


ARTICLE  190. 

AflilJjb     ...  fj^Aj   ...  AUJ  ox)1^     i)l>«  «-ftla»J   J  ^f  ...  j  -  —  (   f 


Radd'ul-Muhtdr,  Vol.  2,  p.  724. 
ARTICLE  191. 


876 


Fatawa-i-Alamgm,  Vol.  2,  pjx  170,  171. 
ARTICLE  192. 


]    —  gfjJi 

[  I  v  f 
Fatawa-i-Alamgiri,  Vol.  2,  p.  171. 

ARTICLE  193. 


Cj>J|    AUJ  Jli  1^ 
}  v  j  a»s^  oiUJf  vliT 

Fatawa-i-Alamgiri,  Vol.  2,  p.  171 
ARTICLE  194. 


</  «a"i  e^        ^3 
V1**  «^b%   *V  45^1*  ^,W  ]_  jf*Jf  Al^  ^  l^  jiu; 


Fatuwa-i'Alnmyiri,  Vol.  2,  ^>.  171. 
ARTICLE  196. 


[    I  /  I    AaJ 

Jfatawa-i-Alamgiri,   Vol.  2,  |?.  171, 


flj  J/  j  djS  JUj  Aaiojf  JL^V   l^i  JlJf 

[  I  v  i  *»fi- 
Fatawa-i-Alamgiri,  Vol.  2,  p.  171. 

ARTICLE  195. 
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SECTION  IV. 


ARTICLE  197. 


Ax>jA/o  JuUDl  iJLj.U  aJU 


Bahrr-ul-Rayek,    Vol.  8,  p.  95. 
ARTICLE  198. 

u^  ...  ^'V^1  *U**)l^  $  K**j**!  ?  AaftiJt^  —  ( 
[  v  |  («  A»ft-«  i3^J|  VU?  ^lj 

Radd-ul'Muhtdr,    Vol.  2,  ^.  714. 
ARTICLE  199. 

**y  ...y  ...  *ai^l    U   o^'    IJI  ^l^f  u,!  —  ( 
l^l  y  *l^aJ|  A«J  j  ...  l^aj   J  (if  ...  La«J 

[  v  |  A  -  v  |  f*  *»iu>  i3^l  v^'  tr*1^ 
Radd-ul-Muhtdr,   Vol.  2,  j3.  714. 

ARTICLE  200. 


J'i  y 

[  y  if   AxJue  Jilk't  VU>'  ^G  OJU.  ;liawJb;  J  — 
Z-JfttAfar,  FoZ.  2,  ^.  714. 
ARTICLE  201. 


[  v  |  *  -  v  | 

Radd-ul-Muhtdr,  Vol.  2,  j>p.  714  «k  715. 

ARTICLE   202. 
...  ^*'A)|  ...  .vc'j 


Z-3f!«7i/«Jr,  FoZ.  2,  p.  715. 
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ARTICLE  203. 


—     r*r 


Radd-ul-Huhtdr,  Vol.  2,  p.  716. 
ARTICLE  204. 


t    ^<  j   ^A  +*  -AJ, 
J  •••          ^°  pri  c*'0    *  -^  r^S'^  '^^t^*  ^^  *< 

y.  A    *»««*  (jiUsJt   v-1"  ^J'J  ^*-  ^'•i».Jl<>;  ] 

Badd-ul-M,,htdr,  V»l.  2,  j).  7J8. 
ARTICLK  2)5. 

...  j  ...    *flft;Ji  ^o  —  (  r«« 


g  i.* 

[  i  v  » 

Vol.  2,  £>.  706;  Fatatca-i-Alamgiri,  Vo!.2,p.  171. 


CHAPTER  III. 
c  J  U  ;  ^;jJl  JL.NJ;  ^ 

A  KTICLE  206. 
]   —  *Ak5  rJ  iji  l^j^G  A.V,  tfL*  ^  —  (  r  .1  la 


V  •  V 

Bahrr-ul-Rayek,  Vol.  3,  j).  84  ;  Eadd-wZ  Jtfwfc^r,  7oZ.  2,  p.  707. 

ARTICLE  207. 
'jjJ       >      U     »J  VI  *»'  ^>«o>»  ej1*'  —  (  r  «v  fcl« 


vr( 

[  r  ^ 
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—  *i}* 


Radd-ul-Muhtdr,  Vol.  2,  pp.  390,  719,  721. 

ARTICLE  208. 
!    <*Ji  ey°    *-''  ...  ***  c^  ^  M*^  ->  —  (  r 


\  ^UT  ^ib  AJ 
Radt-ul-Muhtdr,  Vo\.  2,  pp.  390,  391. 

ARTICLE  209. 

vx   ^  —  (  r  .  q 


Bahrr-ul-Rayek,    Vol.   3,   p.    8i. 
ARTICLE  210. 


*JL'l    j^  UiUf  ^L.jjJi  ^  ^j  ...  gKJi  JA|  ^ 

O^jJ'1  cX1'  II  cK^*^'   ->    C*^1 
[  r  A  I  -  r  A 
Tajovi-i-Ahmedi,  pp.  280,  281. 

AlJTICLK  211. 

^  ^^  -»  —  <  r  '  ' 
**^!*}  ]  —  ?>?•} 
Radd-ul-Mul.tdr,  Vol.  2,  p.  720. 


CHAPTER  IV. 

a  U  j  JU^)0  UJ 

SECTION  I. 


ARTICLE  212. 

—     r  I  r 
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I  v*  -  |  vr 
Fatawa-i-Alamgiri,   Vol.  2,  pj).  173,  175. 

SECTION  II. 

jj  u> 


ARTICLE  213. 
j...  «4*lj*j  t^M  er*  **^°  ^J  —  (  nr 


—  tc        J  ^J  AJ  cu^j  j  aJ^iji*  J».M  jy*  JUI 


Badd-ul-Muhtdr,   Vol.  2,  j>j».  388,  389. 
ARTICLE  2J4. 


...       —     F  II* 
JfiJi  vli?  ^ilj  jj*.  ^ISm»f|d)  ] 

Badd-ul-Mnhtdr,  Vol.  2,  pp.  388,  389. 

ARTICLE  215. 
Jf  ^  ^AV  ...  ij'O*  —    ^  ^  -  (  r  i  « 

*  ."  */°  *^  <^'  U*  {)'*"**  J 


[vri 
Radd-ul-Muhtdr,  Vol.  2,  j>.  721. 


ARTICLE  216. 

—    r  n 


[  vr 

r,  Vol.  2,  p.  721. 


BOOK  III. 


CHAPTER  I. 


SECTION  I. 
^ikJI  Jsu*  ,  &  )  ^  j   tflfc    £J 

AETICLE  217. 
]  —  iJJUt   *>J>   J*yt  «^f   i^iVj  ^^  j  —  (  r  i  v 


Aiem\  p.  110  ;   Durrut-Mukhtdr,  p.    133  ;   Fatawa-i-Alamgiri,  Vol.  2, 
55  ;  Bahrr-id-Rayek,  Vol.  3,  p.  263  ;  Radd-ul-Muhtdr,  Vol.  2.  j).  461. 

ARTICLE  218. 

^ij     _   (MA 


Radd-ul'Muhtdry  Vol.  2,  jj.  459  ;  Fatatca-i-Alamgiri,  Vol.  2,  p.  55. 

ARTICLE  219. 
oJU  ^^JU  j^uj  ]  __  gy-ij/b  ^.^^i  olti  ^  ^  ^  (  P  M 


ri^  Vol.  2,  j?.  55. 
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ARTICLE  22  D. 

.y   ^   j   HJIU   ji*   Ijt  *i  _  ^y^Jl  ...  jili  ^  V  —  (  rr 
_     iliii   Ala*  * 


ee 


Pahrr-ul'Bayele,    Vol.    3,  p.  263  ;    Durrul-Mukhtdr,   Vol.   2,  p.    19  ; 
Fatawa-i-Alamyiri,  Vol.  2,  p.  55. 

AUTICLE  221. 


—  j***)\  Jlj  w*     ...    j^l  j 


Fataioa-i-Alamgirit    Vol.   2,  p.  55  ;  Durrul-Mukhtdr,   Vol.   2,  p.    19  ; 
Radd-ul-Muhtdr,  Vol.  2,  p.  452. 

AKTICLE  222. 


»  ^   ...    ^^w.x)  JaiJ     *i^  ^   -  (    r  rr 
J'J  jJ^ 


»»  ^ 


,  FoJ.  2,^.452,  484,  514,  515,  516;  Futaica-i-Alam- 
firm,  Vol.  2,  p.  90. 

ARTICLE  2?3. 

rrr  ^-^  ) 


'd;  ]  —  pJUJIf  ^  U*JA|  »ljj|  J^fiL   >-*  ^  _,!   ...  g, 
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,  ^'i  >  ...  ,*.¥'       *;JK  )  jKj,     »  fi     Jf 


Radd-ul-Xuhtdr,  Vol.  2,  pp.  4i2,  513  ;   Bafcrr-H^Su^ifc,    Fo2.  3,  p.  255. 

ARTICLE  224. 


rr  »  -  r  ; 

*•*»-*  _^   ... 


Purrul'Mu'cJitdr,    Vol.   2,  j».    19  ;   Bahrr-ul-Rayek,    Vol.   3,  pp.    314, 
315;  Vol.  ±,p.  61. 

ARTICLE  225. 

11'^1  c/j  —  (  rr« 


—      rvr 


.&< 


rp 


-M^-fiavet,  7o^.  3,  pp.  252,  272  ;  77t<iaya.  Vol.  2,  p.  339  ;  Eadd-uL- 
Muhtdr,  Vol.  2,  p.  405  ;  Durrul-Mukhtdr,  Vol.  2,  pp.  21,  23. 
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SECTION  II. 

fUl    ^^Jl  uM 
ARTICLE  226. 


JKJJl  vlif      iG  oJ»  yiWbj  ]  —  ^ 


[  I  •  | 

,  Fo7.  2,  pp.  456,  487,  489  ;  Tdhtari,  Vol.  2,  p.  101 

ARTICLE  227. 

^i  e,l  y^yi    tr^1*  —  (  rrv 


JU.  ^Jiy^RJi  ]  —  IjJl*  JoJI  &*y  .JAW  ttxl«  J|  j  c*k«J(   o/* 


jJU   cU»jyfc  j  e»yiuJJ  ^-Jl  JA»!  ^1*  eflx.^  U*  ^1  j 
[  r,  .   AsJi^.  jilbjf  ^  AJlJ  ^JL.  jJiy^Jl  ]  —  tf«* 


Bahrr-ul-RayeJc,  Vol.  3,  pp.  275,  310  ;   Ba^-wZ-Mtt^^r,  FoZ.  2,  pp.  465, 
466,  467. 

ARTICLE  228. 

—  rrA 


[  ,  ,  A»iu)  J^Ji  vlif  v*'*  ^  yj^i;^!  ]  — 
Durrvl-Multhtdr,  Vol.  2,  p.  19. 
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ARTICLE  229. 

—     r  r  i 


°&»  Jjilf  ^- 

t5ti^t  * 

.  a.r  *  —  svft^s  jjiU^t  •Jtf  ,^lJ  ^  jl  —  iwJt  i;  ]    — 


Fatawa-i-Alamgiri,  Vol.  2,  jp.  69  ;  Radd-ul-Muhtdr,  Vol.  2,  pp.  502,  503, 
504  ,  505. 

ARTICLE  230. 


..UftJ    Jsu     G(i.i*J     Aixj^A.  ^  ^iyi  Ja.  ^ij^c  |AA  ^ic  ^  -  (  rp.    jj^U  ) 

t  j    «a^  JT  c.yo  J 


_  ^f  &#  Jj  JJ^I 

U  AJ  itx.Jt  j  )  -  Ifi*  O-0  «^*   ...  »j^y   ...   l^'lO  cs* 

•  IV  *s»iAO  ^^1  V^f  ^  ^  ;lixt*'l  •>;]  —  ^'  (... 


*j»c  i_. 


d  Ar 


[    n 

la.  ^i     L*a.j  LJJii 
,yb  ^  ^^  —  £Jl*  ^,Ui  ]  —  &fyj 


r  r 
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Fath-ul-Kadir,  Vol.  2,  p.  242  ;  Radd-ul-Huhtdr,  Vol.  2,  jpp.  576,  582, 
650,  672,  673,  674,  726  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  122,  126  ;  Fatawa-i- 
Serajiahj  p.  259. 

ARTICLE  231. 

^f    Akft*     J^L^Jt  g,^  ^1  )  _  gj.*J|     ^     (  A^J)  )     -oj^  _  (   rr, 

(  a  v^ 
K*!-  liJli 


;li»Jt  A)  — 


-   4Vp 

Radd-ul-HuUdr,  Vol.  2,  jap.  574,  575,  576  ;  Bahrr-ul-Eayek,  Vol.  4,  p.  54. 

ARTICLE  232. 


_  (rrr 
—  (  lAjf  Lkj^^a.^  l^W  JU.  ^9  ^[^ct  CU*A.|^  aixx^  l^jlkA.  JU. 


«  V  6 

Radd-ul-Muhtdr,  Vol.  2,  ^.  574,  575. 

ARTICLE  233. 

—  ( 


Bahrr-ul-Rayelc,  Vol.  4,   p.  54. 
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ARTICLE  234. 


[  I  vi  tofi-o  jilkJt  v 
j 


*,  Vol.  2,  jj.  171  ;  Radd-ul-MuTitdr,  Vol.  2,  ^.  576. 

ARTICLE  235. 
)  —  ^ilf    (jixsJ)  tl>x)  o^i  ^f  &*a.yi  jbaio  ^  —  (  rra 

iif  ^t;  «xU  jJjyi^suJi  ]  _  Jl^iij  ^  ^  9  _  ( 

Bahrr-ul-Rayek,  Vol.  4,  p.  57. 
ARTICLE  236. 


-5  ^          x'^  c5*-w  °"*x>  «        _  (  rri 

]  —  Lc^J  u^-o     g^eJ  l^JLJU  jj^sJby   .  .  .   *i>    ...  If 

.  <•• 
[  \CF  aatJUs  ^ju 

Durrul-MukUdr,  Vol.  2,  y.  44. 

ABTICLE  237. 
JL^JI  ^1^  ^i  j  ci^f  ^   if^;  ^'  ifftJi   lit  ^  —  (  rrv  wl*  ) 


Fatawa-i-Alamgiri,  Vol.  2,  ^.  52. 

ARTICLE  238. 
;li*vJb;  ]_  g^f  ^^oiJ  ^  JIU  yyfj  J)  ...  J^^Jt  ...  _,  _  (  rrA 


]  —  1*1*5  J(U    ^*<«bU»     g>*J(    ^-AO  jju  VI 

[  «v«j 

A«  l      ,1^  (jl   lof 


Uadd-ul-ttuhiar,    Vol.  2,  ^.  576. 
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SECTION  II. 


AKTICLE  239. 

oij  —  (  rn 


»AW  y 

yO  l^£   J^.5  ,\  AJj4AJ|  ^ 

1  ]  — 


Jli    ^  ...  j  jo  U  ji^s.    ^s  i-JlDl  AJJ 
£,Hx)|  J^isJ  il  g^^l  *lij  i'axl'aS  ...  ^V  aUAjy;  y    Aij^L  j 
[  pAV  *»A-o  jHbJ|  vlif  ^ti  JU.  ;li»Jb;  ]  -  iiH 

vltf  oJlj     JL.  Jj'iyj^suJl  ]    _  £$  ^    ^Uel  ^iL  ;Li|    j     |^A  ^JLb  Oo 


]  _  Ivls  o^aUs  cU*J|  t«iJk  ^xi  Ixi) 


Bahrr.ul-Rayek,  Vol.  3,  ^p.  275,  309,  310  ;  TaMavi,  Vol.  2,  fip.  124,  125  ; 
Radd-ul-lfuhtdr,  Vol.  2,  p^).  487,  489  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  56. 


ARTICLE  240. 

^Jt)-1  J1*  —  ( 


i  Lc  l«j  ^yJi  )    —   AxiUJi    jaJ   ^...^   »A*    j^Jt    31  ^J(l 

iliu    (  &iJU)( 
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Radd-ul-Muhtdr,  Vol.  2,  j»p.  370,  492,  493. 
ARTICLE  241. 


ii  ^  —  (  rtc, 

»ij  J|  ^        . 


Hidaya,  Vol.  2,  pjp.  374,  375  ;  Jami-ur-Romuz,  p.  235. 
ARTICLE  242. 


^  JIJl    gf;J|  cJU*    ^l  ... 

Jami-ur-Romuz,  p.   240. 
ARTICLE  .243. 


—    cb  MJJ|  ^K  fit  Lo  ^L:    Saik  (^   gj^t^lf  ^   jaj  &(i   JyJ|  J 

[  vr  A»A-»  ^HWt  vli^  yjiS  *U.  j 

jUly    aJUi  J1U   Or  JJ  ji  ...  ri^     U  JL  J,'  jli 


i*  JL» 

\rr 


oil 

> 


,  Ar 
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htf 

UiUix  -La.   JL:     OJf 


Radd-ul-Muhtdr,  Vol.  2,  p.  602  ;  Fatawa-i-Kazi  Khan,  Vol.  2,  #.  247  ; 
;  FoZ,  2,  yp.  133,  183,  184  ;  Bahrr-ul-Rayek,  Vol.  4,  _p.  75. 

ARTICLE  244. 
^j  £liJ|   Alb'  i^  l.Hori  ^JU   (  0Ui^|  )^j  _  ( 

cJfj     tSU^,!^          Oi*]  Ajy    ^A^     giXa.tj  ill 


]  —  *^ 
Hidaya,  Vol.  2,  fip.  353,  354. 

ARTICLE  245. 

a3«>x>   UJly   ifjy  (Jl*   eilsJt  ,.t  ^A  ...  ,iLHt  —  (  rp* 
tkj  ^y  ^f   *ijb   sftib    ^  a*^^   ...  ^illJJ  ^jJi  *xU|  _,  ... 


[fA»-[A»-lV9-fVA 

,  FoL  2,  pp.  178,  179,  180,  181. 


ARTICLE  246. 
^  fit    i**5*  tS^Ut    Jlj)    J'«fl»J   '^t  j  —  ( 

[  Pdr  AaJus  oilkJt  vli?  ^JlJ 


4kx>      UaRJ  V  5  — 


Iji  oJl*  ^UasU,  ]  —  ^jt  A^»*  15-.1*  ^^Jt    ^fe'jf    UtjJLc  J  jij 

[  rri  •  rr 

]  —  «iy>    ^     »*»'1  W*    (.5*  5     ^>llX> 
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>*T  &*     ^Lo  Lo  *«     fc^l^b  lil 


Bahrr-ul-Rayek,  Vol.  3,  p.  253  ;  Tafaaw,  FoZ.  2,  pp.  101  230  <>31  - 
Fatawa-i-Kazi  Khan,   Vol.   2,  p.  268. 

ARTICLE  247. 

0  U     AiUJl  ^1     _  l*A«J  j    »**)(  ^     diJLc        ijj  —  (  r^V  WU  ) 

U> 


£ahrr-ul-Eayek,   Vol.   4,   p.   61. 
ARTICLE  248. 


J 


tUJt 


Fatawa-i-Alamgiri,  Vol.  2,  /?.   52;    Radd-vl-Muht&r,  Vol.  2,  fj>.  492, 
493,  582,  583,  584,  585  ;  Tahtavi,  Vol.  2,  p.  175. 

ABTICLB  249. 


^.^  —  ^J  ^1    Ixif  *J    oooj    ^jJt  J»J| 
^    »,yi)lj  j 
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£la.     *jlxc  ]  —  ,*,tti)|     ol&kllj    ^  _  6     U 


Tafctew,  FoZ.  2,  p.  177  ;  Hidaya,  Vol.  2,  p.  381. 
AKTICLE  250. 


_,  —       r  d 
JU.    ;liwjf  ^  —   |  Ad    aaU^j  J<J|  vUi"  .iJL)  JJU  (j 


JayeA;,  FoZ.  3,  ^.  185  ;  Radd-ul-Muhtdr,  Vol.  2,  p.  381. 
SECTION  III. 


ABTICLE  251. 


v  , 


_ 


Bahrr-ul-Rayek,  Vol.  4,  p.  2  ;   Sharh~i-Vikaya,   Vol.  2,  p.  71  ;   Tahtavi, 
Vol.  2,  i>.  150. 

ABTICLE  252. 


i  ^  —  (  r«r 

_   JjJ  ill 


«.,/-»  U^iw  ^y    a}3l  JUi^lj  6*5  )  JULc  AUt  *U  ^i  jJLb  oil 


—  i_£  —  iJD 


UJ 
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—    (  arv  A»L*  iJJiUaJf  Oli* 


q'  'i  ,' 

,  537  ;  Bahrr-ul-Rayek,  Vol.  4,  p.  39. 

ARTICLE  253. 


Bahrr-ul-Rayek,  Vol.  4,  jjj?.  4,  9. 
ARTICLE  254. 


j»jf  i     jkxj    ajji   i  ut  _  i     u 


>«J 

[(dr 
Tahtavi,  Vol.  2,  |j.  152. 

ARTICLE  255. 

r  «d 

Arl 


i*  bib  jJlt  o»'l  Jti  ^  liH)  jKt  oJl»  yjJt  oJU.^  ^f  l»)  JIJ 
*i    ^i   ^   ;(jJ(    o.li.A>'  J,Jfl  ^1  oj»*.;  ^* 


Baddrul-Muhtdr,  Vol.  2,  j).  539  ;  Fath-ul-Kadir,  Vol.  2,  j).  226. 
ARTICLE  256. 


**. 


_  Jf 
,  Vol.  2,  ^.  155. 


394 

ARTICLE  257. 
tit  ...  crt*^1  (  <****+*  )  —  <-U»y  ^  J* 


[   (  A*   -    I  6 

w',  7oZ.  2,  ftp.  154,  155. 

ARTICLE  258. 

..  ^  —  (  r  dA 


SECTION   IV. 


J|   JUi  £*)  jl*  t^   «jU^«Jb 
I  ri 


it/AJi  —  VVt  j  cJUji  ^  ^liJi   J^iJt  o^  ^t   jl«Ji 


,  dA  *»i^  jiUJi  vur  ^JG  J^. 

*,  FoZ.  2,  |j.  158. 

ARTICLE  259. 

JUj  V  Uj  — 


[  I  «  1 

,  KoZ.  2,  j>.  156. 


ARTICLE  260. 

*!^  u   iy1^  v*      *   ^  —  (  r  i 
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r 

,  Vol.  3,  p.  335  ;  Mta*.,  FoZ.  2,  p.  139;  Path-til-  Kadir, 
V  ol.  £)  p,  ^UO. 

ABTICLE  261. 
iyl  W1'  ...  oiUJl  o*,ij  ^  &*»  ^iy  ^iiii  g  JU  __  (  rif  ^u  ) 

_  &UJ|  v,'  |;UL|y         ^i' 


l  J  U 


]  —  ^^  u 
j  ^i  g  vJU*  ju»y  ^ 


Radd-ul'Muhtdr,  Vol.  2,  |j.  515;  ToAtet;.,  7oZ.2,  j>p.  139,  140. 

ARTICLE  262. 

—  (  ri  r 


Jl»   ^  ...  ^   v'^- 

[   |  ^  j«  AxvRwj  ^jilLIf  vli>  j^ib  oJL*.  ^^IkaJs  ] 
Tahtavi,  Vol.  2,  jsp.  141,  144;  Fatawa-i-Alamgiri,  Vol.  2,  j».  78. 

AETJCLB  263. 

—  (  r  tr 


UT  ^U  oJ*. 

Tahtavi,  Vol.  2,  j>.  146  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  86 
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ARTICLE  264. 
Jti  y  )  —  »**.(,    oAil,  )  ^u  jl  G'iLl  «JLJu  ^ali  l#J  JIJI  —  (  r 

i    *^i    gfe  V  ...  o^    (  j^y   ^W  ...    *iu»y  U 
]  _  ^lixSJl   &1&I  J*«  j  ...  titf    cualbj  gAajjJO    Uyo|    lit    U*»  gij  Jf 

[  I  ,ev 

Tahtavi,  Vol.  2,  p.  147. 
ARTICLE  265. 


JU. 


]  —  U^i    ^j  $  A.*^*  I  j,f 


,  Vol.  2,  pp.  147,  148. 
SECTION  V, 


ABTICLE  266  &  267. 


Ml  •   M* 


,   Vol.   2,  pj>.  165,  166. 

ARTICLE  268. 

^   j  —  ( 
...3    ... 


lit      ,  ... 
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e    JfjliJ  ]  —    vi^Jf    ^j*   (^  ffti\    JU    ^jL»  j** 

[  ,  r  r  &*.&*  ^ilfeJi  vii? 

Tahtavi,  Vol.  2,  p.  165  ;   Fatawa-i-Alamgiri,  Vol.  2,  j>.  123. 
ARTICLE  269. 


Radd-ul-Muhtdr,   Vol.  2,  j»p.  564,  565,  566,  567. 

ARTICLE  270. 

UJb  oAJLfc   (  A^C  ^   ^1  )  ...  «ft«ay   AvJLb  ^y   li?  ^  _  (  rv 
i   ^t  *J  Jjl  )    t«^o    't^e  J^fy   A^x  ^   l^V 
tJl  vUo   ^G  Jla.  ^U»J|  ,5,  ]  -  *y  Cff'    -  ^^  ( 

Radd-ul-Muhtdr,  Vol.  2,  j>.  567. 
ABTICLE  271. 


9 


if  —   ^iOj    ^  —  ^    ajUxl  )  — 


r,  Vol.  2,  pj).  566,  567,  568. 
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ARTICLE   272. 


Tahtavi,  Vol.  2,  p.  169. 
CHAPTER  II. 

^  i^ytell  <— »y 

ARTICLE  273. 


al)f 


Hidaya,  Vol.  2,  i>.  384  ;  Radd-vl-MuJitdr,  Vol.  2,  pp.  450,  406. 

ABTICLE  274. 


,  7oZ.  2,  p.  605. 

ARTICLE  275. 
l  ]  —      jt   ^^r  ^AJ   Jf  }>\   U   JU*   wUj  _  ( 


Bahrr-ul-Rayek,   Vol.  4,  |).  78  ;  Radd-ul-Muhtdr,  Vol.  2,  ^.  604. 
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ABTICLE  276. 
(^t^)   g^,   ^^-(r^ 

[  rAfl  *»*«»  ^Kk)!  vlif 
Hidaya,  Vol.   2,  p.  385. 

ABTJCLB  277. 

«;3^uJ_(rv 

JSS 


Hidaya,  Vol.  2,  j>.  385. 
ABTICLB  278. 


ib  ...  JU 

,  A  v 


,  To/.  2,  p.  187;  Fatatro-i-^am^m,  FoZ.  2,  p.  137. 
ABTICLE  279. 


JUI 


Jl  a*^.;    £~j 


.    f 


A  i 


..  JU  /i    ** 
]  —  Ujf^J  ^  jjjf   iii;  ^  ^f    iUiiJi  feiJb  ^y  jlJi  **x)^i  til  U 


,   FoL  2,  ^>p.  604,  605,  606  ;   TaA/act,  Fo/.  2,  f»p.  186, 
187. 
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ARTICLE  280. 


j  V 


Radd-ul'Muhtdr,   Vol.  2,  j>.  606. 
ARTICLE  281. 

i^iiJ  ja.  Jr  »T;uji  j  ^uJi  i^~o  j  _  (  r  A  i  gdio 

*  _j>U     ^    ^^Uxi    J!*.J    Uty.)  ^    l^Lky  j^i*.  _ 


JJJua.    iuJi 


-  - 
x  Jjy^—  *J|      —g^-JJf...     JU*     J«Jt 


Bahrr-ul-Rayek,  Vol.  4,  p|).  94,  96,  97  ;  Tahtavi,  Vol.  2,  p.  191. 

ARTICLE  282. 
^  Jli  p  (*f  **>  yi 


Bafirr-ul-Rayek,  Vol.  4,  jj.  96. 
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ARTICLE  283. 

u.  e,f  -  ( 


f  r  A 


Fatawa-i-Alamgiri,  Vol.  2,  p.  138. 

ARTICLE  284. 

UJf  j    <**  ka-J  ...    ^i  O.SBU  Ji.ci.3      ij    8JA)|    iflij  U|  j 

Uf 


BaJtrr-ul-Rayek,  Vol.  4,  j>.  97. 

ARTICLE  285. 

—     PA6 


Radd-ul-Muhtdr,  Vol.  2,  j>.  609. 
ARTICLE  286. 

1  )  g^yJt  iyi  _  (  r  AT 


—  (  £jy* 

10 
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x  tit  U**    * 


***         l*  ^  j  f'*V'  ****  ^y*  ciH^*"  ij^l  *3<xlj  fit 
fit    ill  ...  «iJyt    &&>    AxflAj    £*>  ,_  (  i^jJuJf    ^0    aiftftJ 


f  111-11* 
t,  Vol.  2,  ^.  192  ;    Radd-ul-Huhtdr,  Vol.  2,  pp.  615,  616. 

ARTICLE  287. 

—  (  TAV  **'* 


Radd-ul-Muhtdr,  Vol.  2,  p.  616. 
ARTICLE  288. 


j  ]_  J|  jj^C^I  Jll 
j  ]    — 


[  VTA  -vrv 

J/J     ia^SiXi*  ^$3     J  lit 


Fatawa-i-Kazi  Khan,  Vol.  2,  p.  257  ;  Fatawa-i-Alamgiri,  Vol.  2,  p.  165; 
Radd-ul-Muhtdr,  Vol.  2,  pj>.  727,  728  ;  Tahtavi,  Vol.  2,  p.  244. 

AETICLE  289. 


Aflfli     Jafl-J     ill 
]  —  lAjt-J  A*J    l^  ^j  VJ|I  ^t  ...   ^L»f  j  ...  je\  ^Ji     l«»ic  iJ  ^  fit 


Radd-ul-Muhtdr,  Vol.  2,  p.  616. 
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ARTICLE  290. 


)    JU  ^  vif,  l*JH  ^U  ...  (  vVt  ^  i)  j    (•»!•  v  ^  )   JUl 
U  )   AJC  jy,  3         i§ 


Radd-ul-Zhihtdr,  Vol.  2,  fj?.  616,  617. 

ARTICLE  291. 

H  )   «,U^l    E3->lf    ^f   ^   ^  J  __  (  r  , 
(  |  ,r  ' 


c,l  j  ...       A  1; 


1  j  A 


iJT^JI   jm    ...^J|  i^a 

i^Ji^  ]  _^J|  biU,  V  j  lv^;  jUu  ^,1  ^  cJ*8* 

[  1  1  v  -   in 
Tahtavi,  Vol.  2,  p.  193  ;  Radd-ul-Huhtdr,  Vol.  2,  #p.  616,  617,  618 

ARTICLE  292. 


—     ru 
1  1  v  «a*iu>  ^iUaJi  v(ir  ^b'  ±1 

Radd-ul-Muhtdr,  Vol.  2,  p.  617. 
ARTICLB  293. 

(31UaJ|  ^lii"  ^G  jJa.  ^jlbw-i  —  A«iA<.  ^1  )  -  SJ*-)^*  ^A  _  ( 

n)1*    ...  J1*^   l*^>^   f^j  •••  t1^'  3^  J1*^  '^j>3  e^*  •i*1^*-^  ...  (  Mr 

^\if   iG  .XL.  u«j|d;    _  iti*^   L^UJ  jut  isUj 


Tahtavi,  Vol.  2,  p.  193  ;  Radd-ul-Huhtdr,  Vol.  2,  ^.  617. 
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ARTICLK  294. 


,»*]*)  i  ^  ^i.    ^i  gUJt    Jjj^  ajjl    ^  JjJI|    A^  ...  »tJ&i  i^*  ,*i*i  —   ( 


0X0  ^i    (  ,±JL!Jf 

]     —  -      J^2TI     ^i*    ^^f    j     JjJl     WJ( 


Radd-ul-Muhtdrt  Vol.  2,  |?.  619. 

ARTICLE  295. 

j  __  (  P  ,  d 
1  1  y 


liT  ^)b  JU   ^j't^Js  ]    —  if^Jl 

Radd-ul-Muhtdr,  Vol.  2,  y.  617  ;  Tahtavi,  2,  j?.  193. 

ARTICLE  296. 

;    ^iaJLt  —  (  r  <n 

<J&  fJ  of  ^i^Wl  «*« 


Fatawa-i-Alamgiri,  Vol.  2,  j?.  142. 

ARTICLE  297. 
Ji*Jt 


Radd-ul-Muhtdr,  Vol.  2,  p.  604. 


CHAPTER  III. 


• 
ARTICLE  298. 
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l  JX  Jy  jJU. 


Radd-ul-Huhtdr,  Vol.  2,  pp.  643,  646,  647  ;  Palawan-Ken  Khan,  Vol. 
l,  |J.   lob. 

ABTICLE  299. 


66 


,U*  ]    _  a^l 

[f«« 

V  l^j^>  l^-J;  »Lr*J|  ^«^>y  j  ...  J 
jusJu,  i31UJ|  vlif  ^iG  oJL.  ^JU  ^UJ  ]  _^oj  ^  Lc 

u  ]    --  tejkjz&j   lixi^    ^^>J|     l^jj     ...     is»&*j 


Radd-ul-Huhtdr,  Vol.  2,  op.  645,  646  ;  Fatawa-i-Alamgirit  Vol.  2,  pp. 
155,  156,  157. 

ARTICLE  300. 


r  [  r 


',  FoL  2,  ^.  212;  Badd-ul-Huhtdr,  Vol.  2,  pp.  643,  644. 
ARTICLE  301. 
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(  ^-P  o**  c^i  )  —  4*»  ^tf  y 


.j  y  US'  l|A 

;liiJ  ^f    JUi  .  .  .  ^e\SJ]     ^y  |  L«xL»|  ^1  l^uJbuo  ^  Owcl*  ^(j  ^ 


Radd-ul-Huhtdr,  Vol.  2,  ^p.  647,  648. 
ARTICLE  302. 


_  -  (i  ^t  )    —  Ix^l 

[r\r 


[  |  rp  -  i  rr 
[  r  i  r  *«^  ctfUJf  v1^  t^1^  ^  tf^1-18*^9  ]  _ 


i  r  A 

Tahtavi,  Vol.  2,    »».  212,  213:    Fatawa-i-Alamgiri,  Vol.  2,  pp.  123, 
124,  128. 


CHAPTER  IV. 


ARTICLE  303. 

t    ataj!  j  —     r-r 


Tahtavi,  Vol.  2,  y.  84. 
ARTICLE  304. 

]  —  .iUJ/'j  ^y  I  l«Ji*  S^*1*-*^  »>>yij  A>^«J!  —  ( 
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...      & 


s_a»  i,bl  JJU  <Jje          <j^>  ( 

(it  A^JU  ...     v^sJ|  jtjj     JwJS  jj  fjf 


Badd-ul-MuJttdr,  Vol.  2,  p.  425  ;   Tahtavi,  Vol.  2,  j?.  84. 

ARTICLE  305. 
y  ,  t  u«  1^1  ^i   \<ij|  ^  j  —  (  r.d 


,       « 
Tahtavi,  Vol.  2,  j>.  85. 

ARTICLE  306. 
J*"   U^A.  y  _,   iJ^JUJ   —  (  r.i 


.        v      ,  . 

Radd-ul-Muhtdr,  Vol.  2,  y.  425. 
ARTICLE  307. 


Badd-td-Muhtdr,  Vol.  2,  ^.  425. 
ARTICLI  308. 


,  FoZ.  2,  p.  425. 
ABTICLE  309. 


,  FoZ.  2,  j>.  425. 
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CHAPTER  V. 

SjjJl        <k 

M 

SECTION  I. 


ARTICLE  310. 

U*  t«xfJ  —  (  r  | 


J.&  jUkJi 

Ailkxi  t-^aw  U^a.     l     AftjAa.     AA/«    OoJ/ 


<jy   ^i    ^IflJt 
^  Jy^jJ|    «x 
[  I 


Radd-ul-Muhtdr,     Vol.   2,    p.  650  ;    Bahrr-ul-Rayek,    Vol.  4,  £>.   140  ; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  157; 

ARTICLE  311. 

—    r 

« 
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Radd-ul-Muhtdr,   Vol.  2,  pp.   650,   651,   652,   660;     Bahrr-ul-Bayek, 
Vol.  4,  p.  139  ; 

ARTICLE  312. 

*   cj*  i>*  <s^  S*«Jij  —  (  rir  wi*  ) 
L*        j  lit  U 


til  ... 


Radd-ul-Muhtdr,  Vol.  2,  |>p.  652,  653. 
ARTICLE  313. 


/.U3  J*J  A^f;  cjt    ...  0%°-!^  cJbli«»!    .  .  . 
|  ^  ]  —  jjaxstjb    JUaJL^Jt  ^  ji»3  j  _)jl* 

[  1«A  •  1 

Radd-ul-Muhtdrt  Vol.  2,  p|>.  657,  658. 

ARTICLE  314. 

^   s^  J  —  (rir* 

J    —  (  Hi*  j»lj 


Radd-ul-Muhtdr,  Vol.  2,  p.  653. 

ARTICLE  315. 

c-i-J  ^Dl  ^.auJl  l^j  ,j^|  ^  ...  j«J|  » 
r  «j|jr  i»JLo  iJiUaJt  v^tii"   ^jjii  ^JLa»  jlisvjl  Ox  ]  — 
Radd-ul-Muhtdr,  Vol.  2,  j>.  653. 

ARTICLE  316. 
^  ...   laJke  JUtsJ|  Ja.  ^»  ...  »^l  j  —  (  f 

ifljJ  J  A«A*J  e^X-o  J  ^!J  *Jb' 


Radd-ul-Uuhtdr,  Vol.  2,  pp.  654,  655. 
11 
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[  vr 
Radd-ul-Muhtdr,  Vol.  2,  p.  730. 
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li;]    —  ^  tit  v*t 

Radd-ul-MuUdrt  Vol.  2,  |»p.  728,  730. 
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...  o1*^  r3"/"^3  ^*J-0  r'-9-^^  v1  —  (  rn  » 
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vr»  -  VM  •  VTA 

Radd-ul-Muhtdr,  Vol.  2,  #>.  728,  729,  730. 
ARTICLE  400. 


Radd-ul-Muhtdr,  Vol.  2,  |>.  737. 
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Radd-ul-Muhtdr,  Vol.  2,  j>.  737. 
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Fatawa-i-Alamgiri,    Vol.  2,  pp.  178,  179  ;     Radd-ul-Huhtdr,    Vol.  2, 
731. 
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Radd-ul-MuMdr,  Vol.  2,  p.  699. 
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Badd-ul-Muhtdr,    Vol.  2,  pp.  728,  729  ;      Fatawa~i-Alamgiri,  Vol.  2, 
178. 
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,    FoZ.    2,  _pp.   728,   729  ;    Fatawa-i-Alamgiri,   Vol.  2, 
p.  177. 

ARTICLE  406. 
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Fatawa-i-Alamgiri,  Vol.  2,  £).  178. 

ARTICLE  407. 
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Vol.  2,  jp.  743,  745;    Fatawa+AIamgiri,  Vol.  2, 
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Fatawa-i-Alamgiri,  Vol.  2,  j>.  179  ;    Radd-ul-Muhtdr,  Vol.  2,  ^.  736. 
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[  ,  V1  a»i*  oilWf  ^UT  ^G  .xl* 
Fatawa-i-Alamgiri,    Vol.  2,  y.  179. 

ARTICLE  410. 
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Radd-ul~Muhtdr,  Vol.  2,  p.  735. 
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Radd-ul-Muhtdr,  Vol.  2,  ^;  735. 
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Radd-ul-Mulitdr,  Vol.  2,  jy.  722,  742,  743. 
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Rddd-ul-Muhtdr,    Vol.  2,  j?p.    735,  736  ;    Fatawa-i-Alamgiri,  Vol.  2, 
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Radd-ul-Muhtdr,  Vol.  2,  f»p.  739,  740. 
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Fatawa-i-Alamgiri,  Vol.  2,  _p.  181. 
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[  I  A 


438 


]   —  jOf  oi.  Jfl   ^*  er*^,,  V3I  ^^Xl         o*"^  .»  * 
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R.add-ul-Huhtdr,  Vol.  2,  #p.   740,    741  ;    Fatawa-i-Alamgiri,   Vol.  2, 
180. 
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ARTICLE  424. 


Radd-ul-Muhtdr,  Vol.  5,  jp.  495. 
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Bahrr-ul-Rayek,  Vol.  8,  p.  527  ;  Fatawa-i-Kazi  Khan,  Vol.  4,  y.  443 

ARTICLE  426. 

J|  .jjawJ  1<»*V    Ujti  ^J-AJ  J(    jj^  ^x)    *JU  ^L  ^J  —  (  jep  ^  jfiLo  ) 
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Radd-ul~Muhtdr,  Vol.  5,  ^p.  493,  494. 
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Fatawa-i-Kazi  Khan,  Vol.  4,  jp,  437  ;  Radd-ul-Muhtdr,  Vol.  5,  p.  348. 
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Hamani,  p.  469  ;  Fatawa-i-Alamgiri,  Vol.  7,  p.  104  ;    Bahrr-ul-Rayek, 
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Ba7irr-ul-Eayek,  Vol.    7,  p.  311;    Kanz-ud-Dakaiq,  p.  303  ; 
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Jawalrir-i-Nayara,  Vol.  2,  ^).   14  ;    Fatawa-Alamgiri,  Vol.   5,  £>.  228  ; 
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Koodoori,  p.    136  ;     Fatawa-i-Alamgiri,   Vol.   5,  p.    229  ;     Kurat-ul- 
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Jawahir-i-Nayera,    Vol.    2,  p.  8;  Fatawa-i-Alamgiri,  Vol.  5,  pp.  229, 
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Kurat-ul-Ayoon,    Vol.    2,  #p.  320,  325  ;   Fatawa-i~Alamgiri,  Vol.  5,  pp. 
231,  232. 
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444 

ARTICLE  444. 

j  .  .  .  ^  ^*.iy  -  p~su  to  l^j  oitjJl  -  Ijb  ^lw|  ^AJ  —  ( 
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Kurrat-ul-Ayoon,  Vol.  2,  jo.  335  ;  Fatawa-i-Alamgiri,  Vol.  5,  pp.  230, 
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Fatawa-i-Alamgiri,  Vol.  5,  p.  234  ;    Durrul-Mukhtdr,  Vol.  3,  j9.  107. 
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Durrul-Mukhtdr,  Vol.  3,  jp.  107  ;       Fatatca-i-Alamgiri,  Vol.  5,  p.  234. 
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Kurat-vl-Ayoon,  Vol.  2,  ^.  329,  330  ;    Fatawa-i-Alamgiri,  Vol.  5,  pp. 
238,  239. 
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Durrtd-Kukhtdr,    Vol.   3,    p.    103;    Fatawa-i-Alamgiri,    Vol.   5,    pp. 
239,  240. 
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Durrul'Mukhtdr,    Vol.   3,   ».    104;       Fatawa-i-Alamgiri,    Vol.   5,  pp. 
239,  240. 
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Durrul'Mukhtdr,    Vol.   3,  j>.   104;      Fatawa-i-Alamgiri,    Vol.    5,    i>p. 
235,  238  ;     Jr«rai.t*i-Jyoon,  Vol.  2,  j».  338. 
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Radd-ul-Muhtdr,   Vol.  4,  47.  566  ;    Fatawa-i-Alamgim,  Vol.  5.  fijp.  235, 
240;  Bahrr-ul-Rayek,  Vol.  1,p.  320;  Kurat-ul-Ayoon,  Vol.  2,  pp.  3iO,  354. 
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Durrul-Mukhtdr,  Vol.  3,  p.  105  ;  Fatawa-i-Alamgiri,  Vol.  5,  ^.  240. 

ARTICLE  459. 
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Dumd-Mukhtdr,  Vol.  3,  ^.  106. 
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Dumd-MuJchtdr,  Vol.  3,  j>.  105. 
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Jawahir-i-Nayera,  Vol.  2,  p.  15  ;    Fatawa-i-Alamgiriy  Vol.  5,  p.  238. 
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Knrat-ul-Ayoon,    Vol.    2,    p.  355  ;     Fatawa-i-Alamgiri,    Vol.    5,   pp. 
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Kurat-ul-Ayoon,   Vol.    2,  pp.  357,  358  ;  Fatawa-i-Alamyiri,  Vol.  5,  j>p. 
240,  241. 
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Durrul'Mukhtdr,  Vol.  3,  p.  107  ;    Fatawa-i-Alamgiri,  Vol.  5,  j>.  248 
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Eadd-ul-Muhtdr,  Vol.  5,  |»p.  119,  452,  457,  458  ;    Fatawa-i-Kazi  Khan, 
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Hidayah,  Vol.  3,  p.  341. 
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Radd-ul-Muhtdr,  Vol.  b,  p.  452  ;    Futatoa-t-^am^tn,  Vol.  7,  j>.  64. 
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s.  197  ...             ...   87 

s.  198        ...  ...      ...  315 
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III  of  1873  (Mad.  Civil  Courts),  s.  16  ...  ...   2 

X   of  1873  (Oaths)  ...         186 

s.  8   ...      ...  ...      ...   66 
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HI      of  1874  (Married  Women's  Property)  ...                                 ...      61 

IX      of  1875  ( Majority ),  s.  2   ...               ...  ...            5,31,318 

s.  3    .                ...  ...                ...                      318 

XX      of  1875  (Central  Provinces  Laws),  s.  5 

I  (B.C.)  of  1876  (Registration  of  Muharamadan  Marriages  and  Divorces)        2 

XVIII      of  1876  (Oudh  Laws),  s.  3  ...                ...               ...        2 

8.5  ..                ...               ...      48 

XV      of  1877  (Limitation)         ...  ...                      Ill 

Arts.  34, 35     ...  ...     122 

Art.  103           ...  ...                                 ...      44 

Art.  104  ...                                 ...      45 

XII      of  1878  (Punjab  Laws  Amending),  s.  1 

II      of  1879  (Central  Provinces  Laws),  s.  3  ...               ...               ...    301 
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V      of  1S81  (Probate  and  Administration),  Chap.  VI,  VII  ...  ...    301 

Chap.  XIII        ...  301,  313 

s.    3  ...    301 

*     4  ...               .  .    293 

s.90  ...               ...    3<)3 

ss.  146,  147  ...               ...    3H 

IV      of  1X82  (Transfer  of  Property),  Chap.     VII  242 

Chap.  VIII  ...                ...     238 

8-  122              ...  ...               ...    242 

s-  129             ...  ...                ...    250 

"•  131  ...    259 

XIV      of  1882  (Civil  Procedure),  s.    11  ...     122 

s.111       ...  ...     113 

s.260      ...  ...               ...    122 

XII       of  1887  (Bengal,  N.-W.  }>.  and  Assam  Civil  Courts),  s.  37  ...        2 

XI      of  1889  (Lower  Burma  Courts),  s.  4  ...        2 

VI          of  1890  (Guardian  and  Wards),  Chap.  Ill       ...  2,232 

s.  7  .                 ...    319 

ss.  8,  24  ...    210 

V      of  1898  (Criminal  Procedure),  s.  488  12,  91,  95,  182,  188 

s.  489  ...                ...     100 

VI      of  1900  (Lower  Burma  Courts)        ...  ...        2 

statutes  and,  applicable  to  Mussalmans  in  India  as  to  their  personal  law 
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Addition 

to  dower    ...                ...                ...                ...                ...  ...                .  .      51 

wife's  right  to,  made  to  dower  ...                ...                ...  .                ...      52 

Administrator  - 

power  of,  to  provide  maintenance  for  relation  of  a  missing  person  ...     321 

Admission— 

of  a  debt  by  executor  void         ...  ».    30 

Adolescence— 

age  of,  how  fixed       ..  ...                ...    318 

Affinity— 

marriage  legally  prohibited  for  reason  of  void          ...  ...      79 


at  which  custody  of  boy  or  girl  ceases      ...  216,  217 

of  reason  and  adolescence  how  fixed  ..  ..  ...    318 

of  puberty  how  to  be  determined  ...  ...    318 
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Agency- 
iii  marriage  ...  ...  —  —  •••  34—36' 

Agent— 

declaration  by,  where  parties  are  legally  competent  ...                          4 

parties  in  marriage  to  appoint,  when  allowable       ...  34 

appointment  of,  for  marriage  how  made                    ...  ...      34 

authority  of,  may  be  express  or  implied  ... 

delegation  of  authority  by,  to  third  party 

obligation  of,  authorized  by  woman  to  give  her  in  marriage  -                 .         35 

not  responsible  for  dower  unless  guaranteed              ..  ...                ...       :!"> 

contract  of  marriage  by,  when  binds  principal        ...  ...                ...      3f> 

remedy  of,  to  realize  guaranteed  dower  paid  to  the  woman  ... 

enforcement  and  consequence  of  contract  by            ...  ...                ....     36 

how  far  principal  bound  when,  exceeds  his  authority 

marriage  contracted  by,  when  valid           ...                ...  ..                ...       S5 

marriage  by,  when  no  woman  mentioned... 

marriage  by,  authorized  to  contract  for  one  woman  only  but  contracting 
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marriage  by,   to  two  women  by   two  successive  contracts  ...                ...       85 

marriage  by,  to  a  woman  specified             ...                ...  ...                ...      85 

dower  settled  by,  when  not  so  authorized                  ...  ...                  s.~>,  sr, 
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liability  of,  for  compensation  in  Khula  repudiation  ...                ...     168 

power  of,  appointed  by  a  missing  person...                ...  ...     320 

Agreement— 

when  parties  to  marriage  may  retract       ...                ..  ...  ...        3 

written,  not  constituting  a  contract  of  man iage     ...  ..  ...        3 

written,  only  a  mode  of  proving  it 

when  maintenance  fixed  by  mutual          ...               ...  ...  ...     184 

when  a  hired  wet-nurse  may  be  compelled  to  renew  her  ...  207 

between  father  and  mother  as  to  child's  maintenance  ...  '2'2i\ 

Aieni- 

See  Bibliography. 

Al  Fatiha— 

reading  of,  not  sufficient^)  constitute  marriage       ... 

Alteration- 
in  wife's  maintenance 

Amount- 
rules  regulating,  of  wife's  maintenance     ...  ...  ...  100- -104 

Apostasy- 
separation  on  account  of  ...  ...  ...  172 — 174 

where  both  the  husband  and  wife  are  Muslims  172 
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\\hfii  he  cannot  so  inherit         ...                 ...  ->74 
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Arbitration— 

as  to  disputes  between  husband  and  wife                 ...  ...  ...  116 
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by  an  heir  once  given  to  a  legacy  is  irrevocable        ...  ...  ...  274 

effect  of,  by  heirs  who  are  not  legatees...               ...  ...  ...  275 

of  heirs  where  not  necessary     ...                ...                ...  ...  ...  276 

by  heirs  during   testator's    lifetime  void                 ...  ...  ..  276 

Aunt 

marriage  with,  when  not  valid                   ...                ...  ...  18 

Authority  - 

marital      ...                ...                ...                ...                ...  114-117 

of  husband  in  respect  of  wife's  property                   ...  ...  ...  114 

of  husband  to  compel  his  wife  to  follow  him  on  a  journey  .  ...  115 

of  husband  to  punish  his  wife  in  moderation  for  her  fault  ...  11.  "i,  116 

where   wife  exceeds  her,  in  the   number  of  repudiations  ...  ...  149 

of  a  person  sheltering  a  foundling  to  use  property  found  on  it*  person  for 

its  maintenance      ...                ...                ...               ...  ...  ...  202 

of  a  person  sheltering  a  foundling  to  receive  gifts  and  remuneration  made 

in  its  favour                               ...               ...                ...  ...  ...  202 

Internal     ...                                    ...                 ...                ...  ...  •-':!]  -240 

of  father  over  his  child                                                   ...  ...  231,232 

extent  of  such           ..                 ...                ...                ...  ...  ...  232 

of  father  to  deal  with  his  child's  property                ...  2:  52.  233 
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Authority — concld. 

of  father  to  buy  or  sell  property  from  or  to  his  minor  or  incapable 
children  ...  ...  ...  ...  ...  ...  2:>7 

of  father  as  guardian  to  deal  with  his  child's  goods  by  way  of  loan  or 
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Award— 

of  maintenance  of  daughter-in-law  against  her  father-in-law  :  com- 
petency of  court  in 
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Bahrr-ul-Rayek— 
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Bain  repudiation- 
See  Repudiation. 

Bait-ul-mal— 

or  public  treasury  ..  ...  ...       21M,  22S,  284 

Beauty- 
payment  of  dower  where  wife's,  is  stipulated  for 

Bengal  Civil  Courts  Act- 
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denial  of  a,  not  constituting  revocation  L'SL' 
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proof  of  child's           ..                ...                ...  ...              194—201 
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Care- 
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birth  or  identity  of,  how  proved                 ...                ...                ...  ...  194 

paternity  of,  born  within  two  years  since  repudiation  or  husband's  death  194 

where  a  married  woman  claims  to  have  given  birth  to  a            ...  ...  194 
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custody  of— See  Custody. 
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Christian  Woman  - 

marriage  of  Muslim  with,  when  lawful     ..  ..  20,74 
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right  of  wife  to  refuse  further  ...  MX,  119 

Companion- 
where  husband  bound  to  provide  a,  for  his  wife  ...  1"6 
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See  Repudiation. 
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limitation  in  suit  for  restitution  of  122 
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marriage  legally  prohibited  for  reason  of,  void         ..  ...       79 
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of  mother  in  marriage  sufficient  in  case  of  apostasy  of  father  23 

of  adult  woman  essential   in  marriage      ...  ...  ...31 

of  virgin    as  to  her  marriage  how  expressed 

of  adult  woman  how  expressed  ...  ...  ..  ...      32 

silence  does  not  amount  to,  in   adult  woman 

validity  of  marriage  contracted  by  invalids  without  guardian's 

repudiation  by   mutual,   of  husband  and  wife  in  Khula  form  158 

right  of  custodian   to  remove  child  without  father's  ...  ...     220 

Consumptive— 
gift  by,  valid 

Continence— 

when  a  vow  of,  effect*  an  irrevocable  repudiation     ...  ...  ...     139 
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of  marriage  with  widow  when  not  lawful  ...  '2 

written  agreement  not  constituting  a,   of  marriage  but  only  a    mode  of 
proving  it  ...  ...  ... 

marriage  is  a  civil     ...  ...  ...  5- 
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no   reservation   of  option   of  seeing  each  other  or   imposition    of  any 
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validity  of  marriage-,  by  next  nearest  relation   the   nearer  relation  being 
absent     ...  ...  ...  ...  ...  ...      24 

of  marriage    where  there  are    two  relations  of  the  same  degree  i"> 

right  of  ward  compelled  in  marriage  to  cancel,  at  puberty 

of    marriage  by  agent   when  binds  principal 

enforcement  and  consequence  of,  by  agent 

question  for  marriage  to  be  considered  when,  made  ...  38 

proof  of  verbal,  as  to  large  amount  of  dower  allowable 

valid    where  unlawful  things  settled  as  dower         ...  ...  4- 

simple,  of  money  payment  for  dower  not  necessarily  giving  right  to  wife 
over  husband's  property          ...  ...  ...  43 

valid,  of  marriage  gives  wife  right  to  her  dower        ..  45 

marriage  with  two  sisters  under  one,  when  void 

separate,  by  separate  guardian  for  marriage   of  the  same   ward  :  vali- 
dity of    ...  ...  ...  ...  ...  ** 

of  marriage  by  agent   when  binding  on  his  principal  &>,  8& 

of  marriage  by  agent  authorized    by  woman  ...  ...       ^6 

by  wife  when  valid     ... 

what  a  Mahomedan  matrimonial,  involves 

remuneration  for  suckling  equivalent  to  a,  for  hire 

when  a  child  ran  rescind,    made   by  its  father        ...  °— S> 

Contract  Act  — 

See  Ar/x. 

Cost 

in  rt'irard  to  custody  of  a  child     . 

Criminal  Procedure  Code— 

I-/.V. 


486  GENEKAL    INDEX. 

Pay. 
Crippled - 

maintenance  of,  persons 

gift  by,  persons  valid                                       ...  -89 

« 

Crops- 
right  of  legatee  to  standing,  of  land  bequeathed     ...  ,.,     287 

Custody- 
right  of  care  and,  of  girl-wife  belongs  to   her  mother   and  not  to   her 

husband                   ...               ...               ...               ...               ...  ...      33 

right  of  husband  to  recover  his  child-wife  from,  of  her  mother  ...       34 

right  of  husband  and  wife  as  to,  of  child                   ...  164,  1(55 

of  child,  right  of  mother  to  the                                     ...  yiO,  211 

when  mother  forfeits  the  right  of                ...                ...  ...     211 

-   right  of  repudiated  wife  to  the  ...                ...  210 

—   right  of  guardian  to  the               ...                ...  ...     210 

where  change  of   religion  apprehended  ...  ...     211 

qualification   necessary  to  exercise   right  of,  in  respect  of  child  ...     211 

right  of,  in  respect  of  child  how  forfeited                  ...  ...     211 

mother's  right  of,  in  respect  of  child  on  marrying  a  stranger  ..  ...     212 

of    a  girl,  an    issue  of    a  Christian  marriage         ...                ...  212 

discretionary  power  of  court  regarding,  of  child  discussed      ...  ...     '212 

right  of  divorced   mother  regarding,  of  her  daughter               ...  212 

right  of  guardian  against  mother  as  to,  of  illegitimate  child...  .     212 

preferential  right  of  mother  to,   of  her  married  infant  daughter          ...     213 

persons  entitled  to,  of  child  in  default  of  mother  213 

woman  preferred  to  man  in,    of  child  ...               ...  ...    213 

of  child  where  there  are  no  male  paternal  or  a  sab  relations  ...  211,  215 

where  a  woman  refuses  to  take,    of  child                 ...  ...     215 

«osts  in  regard  to,  of  a  child      ...                ...                ...                ...  215 

where  mother  not  entitled  to  remuneration  for,  of  her  child  ..  .      216 

of  child  where  both  father  and   child  without  means  ...     216 

age  at  which,  of  boy  or  girl  ceases               ...                ...  216,  217 

where  mother  is  proper    person  to  take,  of  child...  217,  218 
bad    character  and    manner  of   life  disqualify   a   woman   to    take,     of 

her  minor  sister      ...                ...                ...                ..  ...     218 

of  minor  wife  belongs  to  her  mother  notwithstanding  contract  against  it    218 
wife's  right  to  remove  child  entrusted  to  her,  during  and  after  Iddat      ...     219 

Custodian- 
right  of,  in  respect  of  child        ...                ...                ...  21fl 

right  of,   to  remove  child  without  father's  consent  220 

•Custom— 

in  considering  equality  serves  as  a  guide 

reference  to,  necessary   only  in  case  of  prompt  dower 
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Custom-  i  oitiid 

where,  fails  reference  to  be  made  to  status  of   woman   as   to   amount  of 

fixed  dower             ...                ...               ...               ...  4-, 

as  to  payment  of  dower                                ...               ...  65 

local,  to  serve  as   guide   where   there  is  a  dispute  as  to  marriage-outfit  ...       72 


Darul  Islam- 

what  is  signified  by  ...  ...  ...  7^ 

Daughter— 

Siiven  in  marriage  by  father  cannot  annul  marriage  on  coming  of  age  ...  7 

\\itness    necessary  when   a  father  gives  his  adult,  in  marriage  ...  7 

witness  necessary  when  a  father  present  at  the  marriage  of  his  minor  ...  5 

marriage  with,  or  mother  of  a  wife  when  forbidden               ...  ...  17 

power    of  father   to   remit  dower  settled  on  his     ...               ...  ...  52 

liability  of  father   for  maintenance  of  his  adult  unmarried  ... 

Deaf  man— 

cannot  act  as  ;i  witness  to  marriage  ...  •    ...  ...  ...         7 

Death- 
wife's  right  to  inheritance  in  case  of  husband's,  while  observing  Iddat ...  155 
of   wife  during  Iddat    entitles  husband  to  his  share  in  her  estate         „.  158 
paternity   of  child  born   within   two  years    since    repudiation    or    bus 
band's     ...                ...                                  ...                ...               ...               ...  194 

remuneration  for  suckling  not  lost  by  father's          ...  ...  ...  207 

Death-bed  gift- 

See  Gift  (s). 

Debt  (s)- 

widow's  claim  for  unpaid  dower  is  a,  payable    pan     pasm    with    other 

debts  ...  ...  ..  ...  ...       47 

for  maintenance         ...  ...  ...     HO 

maintenance  payable  before 

maintenance  where  treated  as  a 

for  maintenance   where  not  subject  to  law  of  limitation  111 

maintenance    judicially  decreed   remains  a,  against  husband  ...     112 

Khuln   repudiation  cancels  all,  arising  from  dissolved  marriage  161 

suit  for,  in  Khula  repudiation  -. 

appropriation  of   wife's,  towards  amount  of  child's  maintenance  ...     16V> 

limitation  as  to,  for  maintenance  decreed  by  judge...  --G 

for  maintenance  when  extinguished 

bequest  by  a  person  in,  when  valid 

against  estate  of  testator  while  he  bequeaths  a  specified  sum    .. 

acknowledgment  of  a,   during  last  illness  in    favour  of  a  person    not 

heir  .  -290 
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Debt  (B)-enn.'l<l. 

acknowledgment  of.a,  in  favour  of  an  heir  void         ...                ...  2PO 

acknowledgment  of  a,  in  favour  of  wife  during  last  illness      ...  ...  291 

release  of  a,  in  last  illness  when  void        ...                ...                ...  ...  291 

when  takes  precedence  over  a  legacy 

that  canuot  be  validly  paid  during  last  illness          ...  ...  292 

executor's  power  as  to,   due  to  the  estate  ...                ...                ...  306,907 

admission  of  a,  by  executor  void                 ...                ...                ...  ...  307 

acknowledgment  of  a,  by  an  heir  due  by  the  deceased   is  binding  upon 

such  heir                   ...                ...                ...                ...                ...  ...  307 

executor's  responsibility  for  paying,  against  deceased's  estate... 

Declaration— 

and  acceptance  essential  in   a  valid  marriage             ...  ...  4 

for  marriage  by  whom  may  be   made        ...                ...  ...  ...  4 

by  agents  where  parties  are  legally  competent         ...  ...  ...  4 

by    guardians     when    contracting    parties     are     minor  or  legally  in- 
competent 

acceptance  not  to  vary  from,  in  contract  of  marriage  ...  4 

and  acceptance  of  marriage  where  both  contracting  parties  present         ...  6 

on  oath  for  settlement  of  dower                 ...                ...  ...  ...66,67 

in  case  of  dispute  as  to  intention  with  which  sums   or    movable  effects- 
advanced                 ...               ...               ...               ...  ...  ..69,70 

effect  of  wife's,  regarding  repudiation      ...               ...  ...  ...  147 

of  executor  on  oath  sufficient  as  to  his  acts               ...  ...  ...  309 

when  such,  Is  not  sufficient    ... 

of  executor  as  to  his  expenditure  when  may  be  accepted  ...  ..  310 

Decree- 
dower  fixed  after  marriage  by  judicial    ...  ...  ...  ..  .51 

for  recovery  of  wives                 ...               ...  ...  ...  ...  122 

for  restitution  of  conjugal  rights               ...  ...  ...  ...  122 

necessity  of  a  judicial,  in  Khula  repudiation  ...  ...  ...  160 

Deduction  - 

to  dower  when  to  be  made        ...  ...  ...  ..68 

Deed— 

of  settlement  covering  property  not  in  possession  of  settlor     ...  ...      42 

of  gift.     See  Gift  (s). 

Deferred — 

division  of  dower  as  prompt  and  ...  ...  ...  ...      42 

limitation  regarding  suit  for,  dower        ...  ...  ...  ...      45 

revocable  repudiation  renders  payable  the,  part  of  dower  still  due  from 
husband  ,     136 
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Deferred  dower- 
See  Doiper. 

Dispute- 
settlement  of,  between  husband  and  father  of  child  wife  as  to   wife's 

condition  ...  ...  ^. 

arbitration  as  to,  between  husband  and  wife  iic 

as  to  the  expiration  of  Iddat     . 

*••  ••-       loO 

as  to  fitness  for  management  when  minor  attains  majority  312  313 

Dissolution  of  Marriage— 

where  judge  to  pronounce          ...  76— 7Q 

See  Marriage. 

Divorce  (Talak)  ...  124—158 

Donatio  Mortis  Causa— 

is  void  and  of  no  effect  OKA 

-•HI 

not  effectual  as  gift   ...  ...  ...  ...  251 

Donee- 
right  of,  as  to  gift.    See  Gift  (*). 

Donor 

right  of,  in  gift.     See  Gift  (»). 

Dower— 

marriage  without  settlement  of,  valid      ...  g 
fixation  of,  before  marriage  not  necessary  in  Mahometan  Law  9 
widow's  possession  of  property  in  lieu  of,  for  marriage  9 
right  of  widow  to  claim  the  balance  of,  for  marriage                ...  9 
right  of  father  to  demand  and  receive  prompt  part  of,  on  behalf  of  child- 
wife        ...               ...               .  .               ...               ...               ...  ...  33 

agent  not  responsible  for,  unless  guaranteed                              ...  ...  35 

remedy  of  agent  to  realize  guaranteed,  paid  to  the  woman      ...  ...  39 

limit  as  to  amount  of...               ...               ...               ...  ...  40 

Shiah  and  Sunni  doctrine  as  to  amount  of                                  ...  ...  40 

Mahomedan  law  as  to  limit  of  ...               ...  ...  40 

law  regulating           ...                ..                ..               ...  40—73 

time  for  fixing  the  amount  of ...                ...                ...  ^.  41 

where  stipulated  as  excessive  with  reference  to  husband's  means  ...  41 

cause  of  stipulating  high            ...                ...               ..                 ...  ...  41 

proof  of  verbal  contract  as  to  large  amount  of,  allowable        ...  41 

of  what  it  may  consist                ...               ...                ...               ...  ...  41 

may  be  divided  as  prompt  and  deferred  ...                ..               ...  ...  42 

property  given  to  a  wife  as,  no  portion  can  without  her  permission  be 

given  to  another  wife             ...                ...                ...  ...  42 
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Dower-  coutti. 

where  property  given  to  wife  in  her,  without  being  specified  ...  ...       42 

settlement  void  and  contract  valid  where  unlawful  things  settled  as        .        42 
things  that  cannot  be  subject  of  ...  ..  ...       42 

where  property  cannot  be  made  subject  of  ...  ...       42 

when  a,  to  be  considered  a*  prompt        ...  ...      43 

when  payable  on  demand  ...  ...  ..       43 

exigible,  when  claimable  ...  ...  ...  ...       43 

reference  to  custom  necessary  only  in  case  of  prompt  ...      43 

status  of  woman  for  determining  ...  ...  ...  ...       43 

principle  as  to  payment  of  ...  43 

where  no  specific  amount  of,  declared  exigible          ...  ...      43 

when  deferred,  can  be  demanded  ...  ...  ...       44 

presumption  as  to      ...  ...      44 

wife's  lien  on  her  husband's  estate  in  lieu  of  ...  ...  44 

lien  of  Mahomedaii  widow  for  balance  of...  ...  ...       44 

retention  of  possession  until,  satisfied        ...  ...  ...      44 

limitation  for  suit  to  realize  prompt          ...  ...  ...  ...       44 

priority  of  widow's  claim  on  her  husband's  property  in  lieu  of  ...      44 

time  when  wife's  right  to,  is  acquired       ...  ...      45 

retention  of  possession  until,  paid  45 

limitation  for  suit  to  realize  deferred         ...  ...  ...  ...      45 

right  of  wife  over      ...  ...  ...  ...  ...  ...      45 

wife's  claim  to  full  amount  of,  discussed  ...  ...  ...  ...      45 

simple  contract  of  money  payment  for,    not  necessarily  giving   right  to 

wife  over  husband's  property  ...  ...      45 

suit  by  widow  against  estate  of  her  late  husband  to  realize      ...  ...      46 

lien  for,  is  a  personal  right       ...  ...  ...  ...  46 

validity  of  gift  of  immovable  property  in  lieu  of    ...  ...  ...      46 

right  of  widow  to,  is   personal    and    does    not    pass    to    purchaser    of 

estate 

account  as  to  mesne  profits  of  property  held  by  wife  in  lieu  of 
widow's  right  to  take  possession  of  her  husband's  real  estate  in  lieu  of  ... 
widow's  right  to  sell  property  in  possession  in  lieu  of 
widow's  claim  for  unpaid 

marriage  presents  not  to  be  counted  in  lieu  of 
widow's  possession  in  lieu  of     ... 
Punjab  Code  as  to  payment  of  ... 
claim  for,  is  not  as  high  as  a  mortgage     ... 
obligation  of  husband  to  pay  full  amount  of 
excess  of,  though  improper  not  prohibited  by  law    ... 
amount  of,  how  recoverable 
cases  where  wife  entitled  to  proper 
position  and  dignity  of  bride  regulates    ... 
wife's  proper,  how  to  be  determined 
witness  for  determination  of  proper          ...  .  ...  «. 

sworn  declaration  of  husband  for  determination  of,  when  necessary 
woman  married  without,  entitled  to  proper  dower  ... 
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right  of  widow  to,  where  there  is  no  deed  to  that  effect  51 
obligation   of  husband  for,  fixed  after  marriage  by  mutual  agreement  or 

by  judicial  decree  .. 

51 
additions  to 

51 

evidence  to  support  claim  for  ...  ,. 

power  of  father  to  remit,  settled  on  his  daughter    ...  51 

power  of  adult  wife  to  remit,  in  her  husband's  favour  5«> 

right  of  wife  to  remit  her  claim  to            ...                ...  en 

waiver  of  widow's  claim  to  ,.„ 

•  •  •  ...      o^ 

cases  where  full,  is  due  and  payable         ...  52 

wife's  right  to  addition  made  to                 ..                ...  co 

wife's  right  over  whole,  once  perfected  never  forfeited  53 
right  of    wife   to,  and   its  increase  where  repudiated  before    consum- 
mation of  marriage  ...            ...                ...               ...  51 

right  of  wife  to  dispose  of                            ...  ^ 

where  only  half  the,  claimable  of  the  husband        ...  ...                        55 

where  wife  entitled  to  stipulated               ...  55 

where  wife  in  lieu  of,  entitled  to  Mutah  ...               ...  ...                        55 

where   wife  neither  entitled  to,  nor  Mutah               ...  ...                        57 

payment  of,  where  wife's  virginity  is  stipulated  for  59 

payment  of,  where  wife's  beauty  is  stipulated  for    ..  ...                        59 

where  husband  is  bound  to  pay  stipulated  or  proper  ...                        60 

persons  who  may  receive,  for  or  on  behalf  of  a  minor  ...                ...      60 

power  of  executor  to  realize     ...                ...                ...  ...                ...60,61 

is  wife's  sole  property                 ...                ...  ...      61 

right  of  husband  in  case  of  gift  of,  by  wife  ...                ...      61 

wife  not  to  be  compelled  to  relinquish  her                  ...  ...      62 

suit,  for,  by  heir  of  widow          ...                ...                ...  .                 ...      62 

right  of  widow  to  demand  her,  from  husband's  heirs  ...                ...      63 

suretyship  in               ...                ...                                  ...  .„               ...      63 

loss  and  consummation  of          ..                ...                ...  ...                ...      63 

wife's  claim  to            ...                                                    ...  ...      63 

where  guardian  may  stand  surety  for      ...                ...  ...                 ..63 

where  father  liable  for,  in  respect  of  minor  ...               ...      64 

where  wife  cannot  claim,  either  from  husband  or  surety  ...                ...      65 

niJitom  as  to  payment  of            ...                ...  ...               ...      65 

wife's  claim  in  respect  of,  which  is  lost      ...  ..       65 

disputes  relating  to                     ...                ...               ...  65 — 73 

wife's  claim  to  prompt,  after  her  surrender  to  her  husband     ...  ...      65 

judge  how  to  decide  a  dispute  as  to                             ...  ...               ...      66 

dispute  as  to,  if  arises  after  repudiation  but  before  consummation          ...      66 

Insis  of  .settlement  in  case  of  dispute  as  to  amount  of  ...               ...      66 

when  Mutah  due  instead  of       ...                ...                ...  ...               ...      66 

declaration  on  oath  for  settlement  of        ...                ...  ...                 66,67 

procedure  as  to  settlement  of,  where  both  parties  dead  ...               ...      67 

when  proper,  in  full  to  be  paid  to  wife     ...  ...      67 
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Dower — tenfid. 

deduction  to,  when  to  be  made 

return  of  gift  of,  advanced  with  a  view  to  marriage  69 

purchase  of  marriage  outfit  from  -      71 
in  marriage  of  two  sisters  if  cancelled  before  or  after  consummation   of 

marriage 

where  one  of  two  sisters  establishes  priority  of  her  marriage  ...       81 

marriage  contracted  without,  being  settled  81 

settled  by  agent  when  not  so  authorized  85,  86 

cancellation  of  marriage  unless  difference  of,  made  good        ...  ..86 

in  Khula  repudiation  161,  162 

where  a  compensation  for  Khula  repudiation            ...  ...                ...     162 

in  Khula  repudiation  in  respect  of  minor  165,  166 
right  of  wife  to,   when   apostasy    takes   place  before  consummation    of 

marriage                 ...                                ...               ...  ...               ...     173 

where  marriage  dissolved  on  the  ground  of  fosterage  ...                ...     '209 

gift  in  lieu  of — See  Gift. 

Durrul-Mukhtar — 

See  Bibliography 

Duties— 

of  husband  towards  wife — 

as  to  maintenance  ..                                  ..               ...  91—94 

„    cohabitation  ...                                                  ...  ...      91 

,,    equality  of  treatment  where  several  wives  .  ...                  92,  93 

,,     obligations  of  such  equality            ...                ...  ...                ...       92 
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,,    whether  such  partition  necessary  when  on  a  journey  ...  ...      93 
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of  wife  towards  her  husband  after  payment  of  prompt  dower...  ...    117 
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of  father  towards  his  child        ...                ...  ...                ...     220 

of  children  towards  their  parents             ...                ...  ...              226—229 
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Dwelling— 

where  husband  bound  to  provide  his  wife  with  another  ...                  ..     105 

E 
Effect— 
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of  separation  for  irapotency     ...  171 
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of  acknowledgment  of  a  Mahomedan  child                 ...  ...               ...     196 

when  acknowledgment  has  the,  of  legitimation        ...  ...                ...     198 

of  sucking  regarding  prohibition  to  marriage  ...                ...    208 

Employment- 
right  of  father  to  set  his  minor  son  to      ...                ...  ...                ...    225 
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cohabitation  as  husband  and  wife  is,  of  marriage   ...  ...      14 
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of  witnesses  being  descendants  of  parties  not  admissible        ...  ...      88 

of  guardian  against  his  ward  where  marriage  denied  ...                ...      88 

as  to  birth  or  identity  of  child                   ...                ...  ...                ...     194 

Evidence  Act- 
See  Arts. 

Ewaz  — 
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Exchange- 
marriage  by,  valid     ...                                  ...                ...  ...               ...      10 

definition  of  marriage  by           ...                ..                 ...  ...                ...      10 

Executor  (s)— 

exclusion  of,  from  guardianship  in  marriage  of  wards  ...                ...      23 
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obligation  of,  when  accepting  his  office  during  testator's  lifetime  ...    293 
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refusal  to  become,  when  valid  ...                ...                ...  ...                ...    293 

after  refusal  when  cannot  accept  oflice     ...                ...  ...                ...    294 

where  neither  accepting  nor  refusing  office  before  testator's  death  ...    294 
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dispute  as  to  the  expiration  of                   ...                ...  ...                 .      13.5 
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legal         ...  313-318 
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See  Repudiation. 
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limit  of  power  of,  in  marriage  of  female  orphan  in  his  charge  ...      25 
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S.'i-  bibliography. 
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See  Foundling. 
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See  Acts. 
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witnesses  necessary  when  a  father  gives  his  adult  daughter  in 

witnesses-necessary  when  a  father  present  at  the,  of  his  minor  daughter 

when  written  contract  necessary  in,  and  when  not  ... 

duties  of  woman  to  whom  proposal  of,  addressed     ... 

proposal  of,  how  contracted 
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without  settlement  of  dower  valid 

...                      ...  rv 

fixation  of  dower  before,  not  necessary    ...  9 
not  valid  when  contracted  subject  to  a  condition  of  which  realization   i* 
certain    ... 

•  ••                               ...  jf 

valid  and  condition  void  when  contracted  under  illegal  condition  9 

temporary  or  Mutah,  void  ...  g 

Shiah  and  Sunni  school  as  to  temporary  or  \lnlnh  10 

inheritance  where,  contracted  under  the  form  of  Mutah  10 

by  exchange  valid      ...                ...                ...                ...  JQ 

no  reservation  of  option  of  seeing  each  other  or  imposition  of  any  other 

condition  in  contract  for         .  ]d 
contract  for,  with  stipulation  for  l>eanty  or  virginity  in  woman  ami   for 
total  absence  of  malady  or  infirmity  in  man— contract  valid  and  stipu- 
lation void               ...                ...                ...  j| 

legal  effects  of  ...  ..  ...  11--14 

liabilities  of  husbuid    and  wife  by  establishment  of                                      It  12 

what  constitutes,  in  law             ...                                  ...                                    jo  13 

effect  of,  contracted  without   witnesses  or  legal  conditions     ...  14 

effect  of,  cancelled  before  cohabitation  or  any  equivalent  act  ..                ...  14 

cohabitation  as  husband  and  wife  is  evidence  of       ..                ...                ...  14 

presumption  of           ...                ...                ...                ...                ...  14 

impediments  to  .  ...  15 OQ 

'legal  limit  of  number  of  wives  by              ...                ...  15 

necessary  conditions  for  the  validity  of       ...               ...                                   .  15 

•perpetual  and  temporary  prohibitions  to                   ...                ...                ...  15 

•contract    of,    between   a    Mahomed  in     woman    and  a   non-Musalman 

invalid    ...                ...                ...                ...                ...                 ..                ...  16 

•of  a  Mahomedan  woman  to  a  second  husband  daring  rti-st  husband's  life- 
time       ...                ...                ...                ...                ...               ...                ..  16 

prohibited  degrees  of  relationship  in        ...                ...                 ..                ...  16 

with  daughter  or  mother  of  a  wife  when  forbidden  ..                ...                ...  17 

illicit  intercourse  constituting  a  prohibition  to        ...                ...  17 

•fosterage  produces  an  impediment  to         ...                                  ...                ...  17 

with  sister,  aunt  and  niece  of  a  wife  when  not  valid                                    ...  18 

not  permissible  with  a  woman  observing  Iddnl         ...               ...               ...  18 

•with  two  sisters  by  one  contract:  decision  as  to        ...                                  ...  18 

•with  fifth  wife  when  unlawful  ...                                  ...                 ..  19 

union  with  a  free  woman  after  marrjing  four  slave  girls  is  not   the  fifth  19 

with  woman  during  pregnancy  when  unlawful                            ...                ...  19 

of  a  Muslim  with  fire-worshippers,  &c.,  unlawful      ...                                   ...  20 

•of  a  Muslim  with  non-Muslim  woman  when  lawful    ...                 ...                ...  2i> 

•cohabitation  when  not  a  presumption  of                                     ...                ...  20 

where  intervention  of  a  guardian  in,  an  essential  condition  to  its  validity  21 
validity  of  contract  of,  by  next  nearest  relation  the  nearer  relation  being 

absent    ...                ...                ...                                                                     ...  24 

•right  of  remote   relation   to  contract    marriage  of  minor  where  nearer 

relation  rejects  the  proposal  ...                ...                ...                ...               ...  24 
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power  of  judge  to  contract,  of  the  minor  where  nearer  relation  refuses  the 

proposal 

limit  of  power  of  judge  in,  of  female  orphan  in  his  charge      ...  ...  25 

contract  of,  where  there  are  two  relations  of  the  same  degree  ...  '25 

validity  of,  regarding  insane  woman  contracted  by  her  son     ...  ...  26 

compulsory  power  of  father  and  grandfather  to  give  children  in  ...  26 

validity  of,  under  compulsory  power  of  father  or  grandfather  ...  26 
validity  of,  contracted  by  father  and  grandfather  who  are  reputed  pro- 

fligate    ...                ...                ...                ...                ...                ...  ...  27 

contracted  by  guardian  to  an  unsuitable  person       ..                ...  ...  27 

right  of  ward  to  demand  dissolution  of,  contracted  by  guardian  ...  27 

right  of  ward  compelled  in,  to  cancel  contract  at  puberty        ...  ...  28 

according  to  law  of  Sunni  school  when  voidable  by  minor       ...  ...  28 

Fazoolee,  when  imperfect           ...               ...               ...               ...  ...  28 

right  of  minor  on  attaining  puberty  to  cancel          ...                ...  ...  29 

right  of  option  of  woman  to  cancel,  how  to  be  exercised          ...  .  29 

without  intervention  of  guardian  when  valid  and  binding       ...  30,  31 

consent  of  adult  woman  essential  in         ..                ...               ...  ...  31 

of  woman  against  wish  of  Asab  relation  how  to  be  impugned  ...  ...  31 

consent  of  virgin  as  to  her,  how  expressed                ...               ...  ...  32 

conditions  in,  to  bear  the  character  of  suitable  union  in  law  ...  ...  36 

possession  of  wealth  on  the  part  of  woman  not  considered  in  ...  ...  38 

validity  of,  in  case  of  misrepresentation  of  husband's  condition  in  life  ...  39 
ignorance  of  husband's  condition  in  life  at  the  time  of,  not  to  affect  its 

validity...               ...               ...               ...               ...               ...  ...  39 

power  of  guardian  or  woman  to  cancel       ...               ...               ...  ...  39 

valid  contract  of,  gives  wife  right  to  her  dower      ...               ...  ...  45 

presents  in,  not  to  be  counted  in  lieu  of  dower 

obligation  of  husband  for  dower  fixed  after,  by  mutual  agreement  or  by 

judicial  decree       ...               ...               ...               ...               ...  ...  51 

right  of  wife  to  dower  and  its  increase  where  repudiated  before  consum- 

mation of                 ...                ...                ...                 ..                ...  ...  54 

where  valid  retirement  not  amounting  to  consummation  of     ...  ...  56 

dower  in  case    of    minor's,  without  consent  of  guardian       ...  ...  57 

return  of   gift  or  dower  advanced  with  a  view  to  ...               ...  ...  69 

property  not  the  object  of         ...               ...               ...               ...  ...  70 

of  Muslim  with  Christian  woman  or  Jewess            ...                ...  74  —  76 

religion  of  child  born  of,  between  a  Muslim  and  a  Christian  woman  or 

Jewess   ...               ...               ...               ...               ...               ...  ...  75 

validity  of,  where  a  Christian  wife  married    to    Muslim     becomes   a 

Jewess  and  vice  versd              ...               ...               ...               ...  ...  75 

of  Muslim  where  wife  embraces  Islam     ...               ...               ...  ...  76 

of  non-Muslim  where  husband  embraces  Islam        ...               ...  ...  77 

of  non-Muslim  where  both  embrace  Islam  together                  ...  ...  78' 

where  judge  to  pronounce  dissolution  of  ...               ...               ...  76  —  79 

void  and  invalid       ...  ...  ...  79' 
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ties  of  consanguinity,  affinity  or  fosterage  rendering,  void  ...  ...  79 

penalty  of  husband  contracting  illegal                      ...  ...  79-80 

validity  of,     with  woman  already  married  or  in  Iddat  ...  ...  80 

with  two  sisters  under  one  contract  when  void         ...  ...  ...  80 

validity  of,  where  two  sisters  married  one  after  the  other  ...  81 

cases  of  where  absolutely  void...                ...                ...  ...  ...  82 

witnesses  necessary  in  a  Mahomedan        ...                ...  ...  ...  82 

legal  effects  of  void                     ...                ...                ...  ...  ...  83 

legitimacy  of  child  born  of  void  ...  ...  83 

of  guardian  with  his  adult  ward  when  void                ..  ...  ...  83 

separate  contract  by  separate  guardian  for,  of  the  same  ward  :  validity  of  83 

validity    of,  contracted   by  remote  relation             ...  ...  ...  84 

ratification  of  guardian    in,  when  necessary           ...  ...  ...  84 

validity     of,   contracted    by   invalids  without  guardian's  consent          ...  84 

by  agent  when  no  woman  mentioned       ...                ...  ...  ...  85 

by  agent    authorized  to  contract  for  one  woman  only  but  contracting 

for.  two  by  single  contract  ...                ...                ...  ...  ..  85 

by  agent  to  two  women  by  two  successive  contracts  ...  ...  85 

by  agent  to  a  woman  specified                     ..                ...  ...  ...  85 

contracted  by  agent  when  valid                 ...                ...  ...  ...  85 

contracted  by  agent  when  not  binding  on  his  principal  ...  ...  85 

ratification  of,  by  principal      ...                ...                .  .  ...  .  .  85 

contract 'of,  by  agent  authorized  by  woman            ...  ...  .  86 

cancellation  of,   unless  difference  of  dower  made  good  ...  ...  86 

contracted  by   a  person  without  authority               ...  ...  ...  87 

how  proved                  ...                ...                .  .                ...  ...  87,  90 

testimony  of  witness   where  dispute  as  to  actual    ..  ...  ...  87 

under  misrepresentation           ...                 ..  ...  ...  87 

acknowledgment  when  proof  of  ...  88, 90 

testimony  of  guardian  against    his  ward  where,  denied  ...  88 

presumption  when  in  favour  of                   ...                ...  ...  ...  89 

presumption  of,  where  man    and  woman  living  as  husband  and  wife     ...  89 

acknowledging   a  son  when  proof  of 

maintenance  of  wife  where,  void                ...                ...  ...  ...  99 

recovery  of  amount  where  husband  denies  the        ...  ...  ...  108 

—  where  husband  proves  that,  was  dissolved  ...  ...  109 

dissolution  of             ...                ...                ...                ...  ...  ...  124 

where  husband  may  dissolve,  by  repudiation 
subsistence  of,  during  Iddat 

husband's  inheritance  in    wife's  estate  where  dissolution  of,    brought 

about  by  her           ...                .                  ...  •••  —  158 

Khula   repudiation  cancels  all  debts  arising  from  dissolved  ...  ...  161 

Khula  repudiation  when   occurs  before  consummation  of  ...  ...  161 

when  wife  may  keep  her  child  born  of  dissolved,  until  of  age  ...  164 
compensation   in  Khula  repudiation  where,  void  ... 
where  apostasy  takes  place  after  consummation  of 
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where  apostasy  precedes  consummation  of             ...               ...  ...  173 

right  of  wife  to  maintenance  on  dissolution  of       ...              181,  1S2,  183,  184 

presumption  of  legitimacy  from,  follows  the  bed     ...               ...  ..  196 

fosterage  is  an  impediment  to  ...               ...                ...  ...  207 

effect  of   suckling  regarding  prohibition  to            ...                ...  ...  208 

impediments    to,  where  one   of   the  two  wives  suckles  the  other  ...  209 

Marriage  outfit- 
present  of,  by  father  in  good  health        ...               ...               ...  ...  71 

possession  of,  during  father's  death-illness               ...               ...  ...  71 

purchase  of,  by  father  with  his  own  money            ...  ...  71 

purchase  of,  by  father  from  dower            ...               ...  ...  71 

contention  of,  as  a  loan             ...               ..                ...               ...  ...  72 

exclusive  property  of  wife         ...                ...                ...  ...  72 

where  there  is  a  dispute  as  to,  local  custom  to  serve  as  guide  ...  72 

Married  Women's  Property  Act- 
See  Act*. 

Marz-nl-maut— 

conditions  necessary  to  establish               ...               ..               ...  ...  154 

defined      ...               ...               ...               ...               ...               ...  2J6,  247 

Matrons— 

who    may    appoint,  to  examine  condition  of  child  wife           ..  ...  33 

Mesne  profits- 
account  of,  of  property  held  by  wife  in  lieu  of  dower              ...  ...  46 

Midwife- 
testimony  of  trustworthy  Muslim,  in  proof  of  child's  birth  and  identity  194 

Minor- 
order  of  guardianship  for,  and  invalid  adult  in  marriage    -.  ...  22 

who  may  be  the  guardian   of,  and  invalid  adult  in  marriage  ...  22 

remote  relation  no  priority  over  nearer  relation  in  marriage  of  ...  24 

adult  when  to  be  treated  as          ...            ...               ...  ...  26 

marriage  according  to  law  of  Sunni  school  when  voidable  by  ...  28 

right    of,  on    attaining    puberty  to  cancel  marriage              ...  ...  29 

where  father  liable  for    dower  in  respect  of            ...               ...  ...  64 

power  of  father  as  guardian  to  dispose  of  property  of  minor  ...  64 

compensation  and    dower  in  Khula  repudiation  in  respect  of  KM,  166 

right  and  liability  of  father  in  respect  of,  in  Khula  repudiation  16o,  166,  167 

definition  of               ...               ...               ...               ...               ...  ...  301 

acts  of,  when  valid   ...               ...               ...               ...               ...  313  314 

when  void _                                   ..                ...               ...  313—314 

responsibility  of,  for  offences  against  person  or  property        ...  ...  315 

.cases  where,  not  responsible  for  his  transactions    ...  ...  31."> 
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where  a  guardian  can   authorize   a,  to  engage  in  trade  317 

right  of,  authorized  to  trade     ...  ...  ...  ...    317 

when  can  choose  between  father  and  mother  ...  ..  319 

Misrepresentation- 
marriage  under         .....  ...  s; 

Missing:  Persons- 
See  Person. 

Mortgage  - 

effect  of,    where  mortgagor  not  the  guardian  of  infant's  property       ...    234 
Mahometan  Law  as  to  ...  ...  ...  ...  ...    235 

Mother- 
marriage  with  daughter  or,  of  a  wife  when  forbidden  ...  17 
right    of  care  and   custody  of  child  wife  belongs  to  her,  and  not  to  her 
husband                   ...                                  ...                ...  „.  ...  33 

right  of  husband  to  recover  his  child  wife  from  custody  of  her  ...  34 

cases   where  a,  bound  to  suckle  her  child  herself  ...  ...  204 

right  of,  to  remuneration  for  suckling  the  child     ...  ...  ...  '2>Vt 

right  of,  to  custody  of  her  child                                    .  ...  210 

when  forfeited            ...                ...  ...  ...  '211 

when  liable    for   her  child's  maintenance  ...  ...  222 

maintenance  of,  when  she  marries  a  second  time  ...  ...  ...  227 

A  da  facto   guardian  ...                ...                ...                ...  ...  23.1 

Mufti  - 

or  law-giver  ...  ...  ...  •      317 

Munhat-ul  Khaliq- 
See  Bibliography. 

Mutah— 

where  wife  in  lieu  of  dower  entitled  to  ...                                   ..  ">6 

where  wife  entitled  neither  to  dower  nor  to              ...                                  ...  ~>7 

when  due  instead  of  dower        ...                ...                ...                ..  '><> 

in  Khula  repudiation 

right  of   wife  to,  in  case  of  apostasy  before  consummation  of  m:m-i:ige  173 

Ma  tab  Marriage  - 

temporary  or,  void    ... 

Sliiah  and  Sunni  school  a*  to  temporary  or 

inheritance  in 

N 

Niece- 
marriage  with  sister,  aunt  and,  when  valid 
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Nights  - 

husband's  partition  of,  where  several  wives  ...      92 
on  a  journey      ...               ...               ...               ...               ...      93 

Nikah  form- 

of  marriage  amongst  Mahoraedans  ,..  ...  ...  ...        6 

Nobility- 
acquired  superior  to  that  inherited  ...  ...       37 

O 

Oath- 
declaration  on,  for  settlement  of  dower  ....  ...  ..".  ...66,67 

effect  of  husband's,  as  to  repudiation        ...  ...  ...  ...    146 

conditions  necessary  to  demand,  of  linn  ...  ...  ...  186,187 

effect  of  separation  consequent  upon,  of  Han  ...  ...  ...     189 

Oaths  Act 

See  Acts. 

Offences— 

responsibility  of  minor  and  adult  lunatic  for  their,  against  persons  and 
property...  ...  ...  ...     315 

Old  age- 
not  affecting  virginity  of  a  woman  ...  ...  ...      33 

Order— 

of  guardianship  for  minor  and  invalid  adult  in  marriage      ...  ...      22 

Oudh  Laws  Act- 
See  Acts. 

Ownership— 

of  household  effects  how  settled  ...  ...  ...      73 

of  property  how  transferred      ...  ...  ...     247 

P 

Paralysis 

repudiation  by  persons  suffering  from      ...  ...  ...  ...     154 

Paralytic- 
gift  by,  valid  ...  ...  ...  .       389' 

Parents- 
duties  of,  towards  child  ...  ...  ...  ...  ...    204 

maintenance  of,  by  child  ..  ...  ...  ...  226—229 

maintenance  of  poor,  when  incumbent  on  child      ...  ...  227,  228 

obligation  of  children  to  maintain  poor,  is  irrespective  of  their  shares  228,  229 

Paternal  Authority— 

See  Authority. 

Paternity — 

where  child  born  six  full  months  from  date  of  valid  marriage  ...     185 

and  filiation  185—204 
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where  husband  denies  legitimacy  of  a  child  135. 

of  child  born  of  a  void  marriage  before  separation  ...  190 

of  child  born  of  cohabitation  by  mistake  ...  190 

of  child  born  of  a  seduced  woman  ic« 

•••  ...     iyu 

of  child  born  of  a  woman  observing  I<l<l«t                ...  191 

of  child  born  of  a  widow  observing  Iddat  191 

of  child  born  of  a  young  wife  not  subject  to  menstruation      ...  195 

of  child  where   wife  claims  to  be  pregnant  when  repudiated  ...  ...     193 

of  child  born  to  a  young  widow                  ...                ...  .193 

of  child  born  within  two  years  since  repudiation  or  husband's  death     ...     194 

acknowledgment  of                   ...                ...  194— 201 

doctrine  of  acknowledgment  not  applicable  where,  of  a  child  is  known  ...     198 

acknowledgment  of  a  foundling  as  to      ...                                  ...  202 

See  Relationship. 

Payment— 

of  dower  where  wife's  virginity  is  stipulated  for      ...                ...  59' 

of  dower  where  wife's  beauty  is  stipulated  for         ...               ...  ...      59 

husband'    liability  for,  of  stipulated  or  proper  dower  60 

of  maintenance  how  regulated                   ...                ...                ...  IQI 

Penal  Code- 
See  Acts. 

Penalty— 

of  husband  contracting  illegal  marriage  ...               ...               ...  79,  80 

where  father  refuses  to  provide  maintenance  of  his  child        ...  ...     222' 

Person— 

when  competent  to  contract  marriage      ..                 ...                ...  ...    4,5 

when  held  to  be  missing             ...               ...               ...               ...  .    320 

power  of  agent  appointed  hy  a  missing    ...               ...  ...     309 

power  of  judge  to  order  sale  of  property  of  missing               ...  ...     321 

power  of  administrator  to  provide  maintenance  for  relation  of  missing  ...     321 

how  long  a  missing,  is  to  be  regarded  as  alive           ...                ...  ...    323 

procedure  where  the  death  of  a  missing,  declared  by  judge    ...  ...    327 

where  a  missing,  discovered  to  be  in  existence  or  returns        ...  ...     327 

procedure  where  heirs  or  debtors  of  a   missing,  claim  that  he  is  dead  327 — 328 

presumption  as  to  life  of  a  missing          ...                ...               ...  ...     322 

presumption  as  to  death  of  a  missing        ...               ...                ...  ...     323 

Phthisis- 
repudiation  by  persons  suffering  from      ...               ...                ...  ...     1."4 

Possession- 
deed  of  settlement  covering  property  not  in,  of  settlor  ...      42 
retention  of,  until  dower  satisfied 
retention  of,  until  dover  paid  ~ 
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of  widow  in  lieu  of  dower 

widow's  right  to  take,  of  her  husband's  real  estate  in  lieu  of  dower 

of  marriage  outfit  during  father's  death  illness 

in  case  of  gift.    See  Gift  (*). 

Postponement— 

of  separation  for  a  year  when  granted     ...  ...  ...    169 

Presumption— 

of  marriage                 ...                                  ...  ...  ...  14 

cohabitation  when  not  a,  of  marriage       ...  ...  ...  ...  20 

as  to  puberty  of  a  girl               ...  ...  ...  2$ 

as  to  dower                                                    ..  ...  ...  ...  44 

when  in  favour  of  marriage       ...                ...  ...  ...  ...  89 

of  marriage  where  man  and  woman  living  as  husband  and  wife  ...  89 

of  legitimacy  from  marriage  follows  the  bed  ...  ...  ..  196 

as  to  legitimation  of  a  child  how  made  ...  -...  ...  ...  197 

as  to  whether  a  missing  person  is  alive    ...  ...  ...  ...  322 

Principal  - 

contract  of  marriage  by  agent  when  binds  ...  ...  ...  35 

how  far  bound  when  agent  exceeds  authority  ...  ...  ...  36 

ratification  of  marriage  by        ...                ...  ...  ...  ...  85 

obligation  of,  as  to  marriage  contracted  by  aijent    ...  ...  ...  85 

liability  of,  to  acknowledge  marriage  where  larger    dower   settled  by 

agent      ...                .  .                ...                ...  ..  ...  ...  86 

Probate  and  Administration  Act- 
See  Acts. 

Prodigal — 

bequest  of,  when  valid  ...  ...  ...  ...  ...    274 

validity  of  acts  of  a ...  ...  ...  ...  ...  „.    316 

Profession- 
equality  in  respect  of,  or  trade 
maintenance  of  wife  engaged  in  independent 

Promises- 

of  marriage  when  incomplete    ... 

when  party  to  marriage  may  retract,  or  agreement 

Prompt — 

division  of  dov/er  as,  and  deferred  ...  ...  ...  ...      42 

when  a  dower  to  be  considered  as  ...  ...  ...  ...      43 

Prompt  Dower— 

See  Dower. 
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Proof-  Pa3«- 

of  marriage  „-    , 

...  Od T&J 

of  marriage  by  acknowledgment  gg, 

acknowledging  a  son  when,  of  marriage  gg 

acknowledgment  when,  of  marriage          ...  QQ 

testimony    of   trustworthy    Muslim  midwife  in.  of    child's    birth     and 

identity                    ...               ...                ...  l^« 

of  child's  birth 

Proper  Dower  - 

See  Dov-n-. 

Proper  ty- 

Muslim  cannot  act  as  guardian   in  the  administration   of  the.  of   non 

Muslim  ...  ...  ...  ...  24 

while  non-Muslim  can  act  as  guardian  in    the  administration   of  the,  of 

non-Muslim  ...  ...  ...  ...      oj 

no  portion  of,  given  to  a  wife  as  dower  can  without  her  permission  be 

given  to  another  wife  ...  ...  4~_> 

where  cannot  be  made  subject  of  dower  ...      42 

where  given  to  wife  in  her  dower  without  being  specified     ...  ...      42 

deed   of  settlement  covering,  not  in  possession  of  settlor      ..  ...      42 

priority  of  widow's  claim  on  her  husband's,  in  lieu  of  dower  ...  ...      44 

simple    contract    of  money-payment  for  dower  not    necessarily  giving 

right  to  wife  over  husband's  ...  ...  ...  ...  ...      45 

account  of  mesne  profits  of,  held  by  wife  in  lieu  of  dower     ...  ...      46 

validity   of    gift    of    immovable,    in  lieu  cf  whole  dower       ...  ...      46 

widows'  right  to  purchase,  as  her  own  with  dower-money  ...  ...      46 

widows'  right  to  sell,  in  possession  in  lieu  of  dower  ...  ...      47 

where  estate  becomes  the  actual,  of  wife  ...  ...  ...      61 

power  of  father,  as  guardian  to  dispose  of,  of  his  minor  sons  ...      64 

not  the  object  of  marriage         ...  ...  ...      70 

husband's  authority  in  respect  of  wife's    ..  ...  ...  ...     114 

power  of  wife  in  respect  of  her  ...  ...  ...  ...     114 

found  in  the  person  of  a  foundling 

sale  of  landed,   of  child  by  guardian  when  permissible 

sale  of,  by  a  Mahomedan  lady  belonging  to  her  and  certain  minors         ...     234 

when  guardian  may  sell  his  ward's 

effect  of  mortgage  where  mortgagor  not  the  guardian  of  his  ward's       ...     2X4 

power   of    guardian    to  sell  minor's  immovable 

sale  of,  by  de  facto  guardian     ... 

cancellation  of  sale  of  minor's  ... 

right   of  father  to  sell  and  purchase,  for  his  child  .. 

suit  against  father  for  recovery  of  ~  —     • 

when  held  to  be  indivisible 

that  may  be  lawfully  given 

that  can  be  bequeathed  •••    ' 

when   testator  can  bequeath  whole  of  his,  to  a  single  person 
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liability  as  to  loss  of,  bequeathed  ...  -s-.  283 

sale  of,  by  executor 
gift  of.    See  Gift  (s). 

See  Bequest,  Legacy  and  Wills. 

Proposal  of  Marriage  - 

See  Marriage  and  Proposal. 

Proposal- 
words  of,   and   acceptance  by  whom  and   before  whom   to  be  made    to 

complete  the  transaction  of  marriage     . 
duties   of  woman  to  whom,  of  marriage  addressed 
of  marriage  how  contracted 

Punjab  Laws  Act- 
See  Acts 

Puberty— 

age  of,  to  contract  marriage  under  Mahomedan  law  in  what  depends    ...        5 
age  of,  how  to  be  determined    ...  ...  ...  ...  ...     olS 

guardianship  ceases  at  the  age  of  ...  ...  ... 

minor  cannot  choose  between  father  and  mother  before         ...  ...    319 

Q 

Quality— 

of  clothing  how  determined      ...  ...  10o 

R 

Radd-ul-Muhtar— 

See  Bibliography. 

Raji  Repudiation- 
See  Repudiation. 

Ramazan— 

definition  of  ...  ...  ...  169w 

Ratification — 

power  of  child  given  in  marriage  as  to  its 

effects  of     ...  ...  ...  ...  ...  35,  36 

of  marriage  by  principal 

Razaat— 

See  Suckling. 

Reason- 
age  of,  how  fixed        ...  ...  ...  318 

Reciprocal  rights— 

and  duties  of  husband  and  wife      ...  ...        91—1-3 
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Recovery— 

of  the  amount  where  husband  advanced  maintenance  before  he  left    ...  108 

where  husband  denies  the  marriage          ...               ...               ...  ...  108 

where  husband  proves  that  marriage  was  dissolved                  ...  ...  109 

Registration  of  Muhamadan  Marriages  and  Divorces  Act- 
See  Acts— 

Regulation- 

IV  (Bom.)  of  1827,  s.  28                                            ...               ...  o 

Relations- 
right  of  next  nearest,  to  contract  marriage  the  nearer  relation  being 

absent                       ...                ...                ...                ...                ...  ...  24 

procedure  where  nearer,  refuses  the  proposal  of  marriage  of  his  minor   ...'24,  25 

contract  of  marriage  where  there  are  two,  of  the  same  degree  ...  25 

validity  of   marriage  contracted   by  remote           ...                ...  ...  84 

when  to  provide  maintenance  of  child...                      ...                ...  ...  222 

maintenance  of  poor                   ...                ...                 ..                ...  ...  229 

Relationship- 
testimony  necessary  to  establish                  ...                                   ...  ...  200 

Religion- 
child  to  follow  his  father's        ...                ..                 ..                 ...  ...  75 

of  child  born  of  marriage  between  a  Muslim  and    a    Christian    woman 

or  a  Jewess             ...                ...                ...                ...                ...  ...  75 

no  inheritance  between  husband  and  wife  where,  different      ..  ...  76 

of  child  when  husband    or  wife  embraces  Islam     ...                ...  ..  7S 

of  fatherless  minor  child  when  grandfather  embraces  Islam  7^ 

difference  of,  when  affects  obligation  of  maintenance              ...  ...  230 

difference  of,  not  affecting  a  bequest      ...                ...                ...  ...  281 

Re-marriage — 

with  a  woman  repudiated  three  times  when  lawful  ...  19 

with  wife  repudiated  by  one  or  two  irrevocable  repudiations  ...  141 

legal  effects  of ,  on  previous   repudiations                  ...                ...  ...  142 

effect  of,  during  Iddat                                  ...                ...               ...  ...  179 

impediments  to,  where  one   of    the  two  wives  suckles  the  other  ...  209 

Remuneration— 

where  a  mother    entitled   to,  for  suckling  child     ...                ...  ...  205 

for  suckling  equivalent  to  a  contract  for  hire ...  ...  206 

where  mother  engaged  to  suckle  her  child               ...               ...  ...  206 

for  suckling  not  lost  by  father's  death        ...               ...               ...  ...  207 

Repudiation- 
dispute  as  'to  dower  if  arises  after,  but    before  consummation  ...  66 
mere  arbitrary  act  of  a  Mahomedan  husband         ...               ...  ...  125 
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in   respect  of   marriages  by  Mutah  form                 ...  ...  ...     125 

where  pronounced  during  intoxication      ...               ...  ...  ...     125 

by  dumb  man            ...               ...               ...               ...  ...  ...     125 

where    husband    considered    incapable  of  pronouncing  a  valid  ...     126 

right  of  minor's  father  or  minor  himself  to  pronounce  a  valid  ...     12(5 

how  may  be  expressed                ...               ...               ...  ...  ...     12t> 

delegation  of  power  of,    to  a  third  party              ...  ..  ...     12t> 

effect  of  husband's  signing  ah  instrument  of,  before  wife's  father  ...     127 

writing  where  not  necessary  to  the  validity  of  a  ...  ...     127 

husband  may  give  his  wife  an  option  of                      ...  ...  ..     127 

number  of      ...                ...                ...                ...            ...  .  ...     128 

by  taluk  not  complete  and  irrevocable  by  a  single  declaration  ...     129 

no    special    expression  necessary  to  constitute  a  valid  ...  ...     129 

what  constitutes  a  valid              ...                ...                ...  ...  ...     129 

express  formula  for,  defined       ...                ...                ...  ...  ...     129 

implied  formula  for,  defined      ...                ...                ...  ...  ...     130 

pronouncing  of  the  word  taluk  three  times  when  not  a  valid  ...  ...     l*j(j 

use  of   certain  expression    meaning  not  to  be  received  back   as  wife 

constitutes  a  valid                   ...               ...               ...  ...  ...     13U 

exact  words  used    in,    are  of     vital  importance     ...  ...  ...     130 

raji,  and  its  legal  effects             ...                ...                ...  ...  131 — 135 

expression  involving  a  revocable               ...               ...  ...  ...     132 

expression,  involving    a,   by    implication                    ...  ...  ...     132 

marriage- tie  not  dissolved  by  a  revocable,  until  Iddat  completed  ...     132 

when  revocable  and  irrevocable                 ...               ...  ...  ...     131 

different  kinds  of       ...                ...               ...               ...  ...  ...     131 

revocable,  and  its  legal  effects  ...               ...               ...  ...  131—136 

when  a,  is  revocable                   ...               ...               ...  ...  ...     137 

when  a,  is  irrevocable                ...               ...               ...  ...  ...     137 

when  a  revocable    becomes  irrevocable  ...               ...  ...  ...     13& 

with  compensation  irrevocable                   ...               ...  ...  13^ 

expressions  that  constitute  an  irrevocable                  ...  ...     Ib9 

when  a  vow  of  continence  effects  an  irrevocable      ...  ...  ...     139 

legal  effects  of  irrevocable         ...               ...               ...  ...  ..      140 

legal  effects  of  a  final  or  triple                    ...  ...     Ml 

re-marriage  with  wife  repudiated  by  one  or  two  irrevocable  ...  ...     141 

legal  effects  of  re-marriage  on  previous    ...               ...  ...     142 

not  affecting  woman  whose  marriage  is  void              ...  ...  ...     143 

definition  of  conditional  and  unconditional              ...  ...  ...     143 

to  take  effect  at  a  future  time — explained                  ..:  ...  ...     144 

with  suspensive  condition  when  takes  effect              ...  ...  144 

effect  of  conditional     ...            ...               ...               ...  ...  145 

effect  of  husband's  oath  as  to,  where  conditional       ...  145 

effect  of  suspended    ...                                                   ..  ...  j^g 

where  subject  to  two  conditions                ...               ...  147 

effect  of  wife's  declaration  regarding        ...               ...  ...  147 

how  pronounced        ...              ...                ...              ...  ^47 
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withdrawal  of                              ...                                  ...  ...  ...     147 

right  of  husband  to  empower  his  wife  to  pronounce  ...  147,  148 

wife  when  to  decide  where  empowered  between  maintenance  or  ...     148 
operation  of  single  irrevocable,  where  wife  given  discretionary  power    ..     149 

where  a  revocable,  takes  effect                  ...  ...     149 

where  wife  exceeds  her  authority   in  number  of      ...  ...     149 

where   wife   does    not  adhere  to  the  form  of,  authorized  ...  ...     150 

during  illness  150-153 

in  other  cases             ...  ...     154 

effects  of  irrevocable,  during  husband's  illness        ...  ...    155 

by  mutual  consent  of  husband    and  wife  in  Khula  form  ...  158-168 

definition  of  Khula    ...               ...  158,  159 

validity  of  Khula,  granted  under  compulsion            ...  ...     159 

conditions  necessary  in  Khula                    ...  ...     159 

when  a  Khula,  can  validly  take  place        ...                ...  ...     159 

conditions  that  modify  a  Khula  ...     159 

amount  of  compensation  necessary  in  Khula            ..  ...  ...    160 

ttt  subject  for  compensation  in  Khula        ...                ...  ...  ...     160 

where  Khula,  equivalent  to  irrevocable  repudiation  ...  _    160 

compensation  where  proposal  of  Khula,  emanates  from  husband  ...     160 

judicial  decree    not  necessary  in  Khula  ...  ..     160 

Khula,  where  it  emanates  from  husband                    ...  ...  ...     160 

Khula,   where  it  emanates  from  wife        ...               ...  ...  ...    161 

withdrawal  of  Khula                 ...               ...               ...  ...  ...    161 

effects  of  Khula,  with  compensation         ...               ...  ...  ...     161 

in  Khula  form  when  occurs  before  consummation  of  marriage  ...    161 

in  Khula  form  cancels  all  debts  arising  from  dissolved  marriage  ...    161 

maintenance  in  Khula                ...               ...               ...  ...  161.  162 

dower  in  Khula         ...                ...  161,  162 

Mutah  in  Khula         ...               ...               ...               ...  ...  ...     161 

effects  of  Khula,  without  compensation    ...               ...  ...  ...    162 

where  dower  is  compensation  for  Khula   ...               ...  ...  ...    162 

suit  for  debts  in.  Khula              ...               ...               ...  ...  ...    162 

liability  of  wife  to  suckle  and  maintain  child  in  Khula  ...  163,  164 

custody  of  child  in  Khula          ...                ...                ...  ...  164,165 

child's  maintenance  in  Khula    ...                ...                ..  ...  ...     165 

compensation  and  dower  in   Khula,  in  respect  of  minor  ...  165,  166 

right  and  liability  of  father  in  respect  of  minor  in  Khula  ...       165,  166,  167 

effect  of  Khula,  offered  by  wife  during  last  illness  ...  ...  ...    167 

in  Khula  form  by  wife  legally  incompetent               ...  ...  ...    167 

liability  of  agent  for  compensation  in  Khula           ...  ...  ...    168 

compensation  in  Khula,  when  payable      ...               ...  ...  ...    168 

compensation  in  Khnla,  where  marriage  void            ...  ^  ...     168 

paternity  of  child  born  within  two  years  since,  or  husband's  death  ...    194 


Restitution  of  conjugal  rights  — 
See  Conjugal  Rights. 
AR.    IMJ, 
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Retirement— 

what  constitutes  valid                                                     ...  ...       53 

legal  effect  of  valid      ...            ...                                 ...  ...      53 

where  valid,  not  amounting  to  consummation  of  marriage       ...  ...      56 

Return- 
er taking  back  wife  how  it  is  constituted                   ...  ...     133 

right  of ,  how  to  be  exercised    ...                 ..                ...  ...               134,135 

what  constitutes  a  valid             ...                                ...  134 

husband  to  inform   wife  about  his  exercising  the  right  of  ...     134 

when  the  right  of,  ceases  ..     135 

Revocable  Repudiation— 
See  Repudiation, 

Revocation  - 

of  a  will  how  made  ...               ...  ...                      2S-J 

denial  of  a  will  not  constituting 
of  gift.     See  Gifts. 

S 
Sabseans— 

marriage  of  a  Muslim  with,  unlawful        ...               ...  ...      20 

Sale- 

of  landed  property  of  child  by  guardian  when  permissible       ..  ...     233 

question  of  legal  necessity  in  case  of         ...               ...  ...               ...    233 

of  property  by  a  Mahomedan  lady  belonging  to  her  and  certain  minors    234 

of  property  by  de  facto  guardian              ...  ...     235 

when  a  child  can  cancel,  made  by  its  father             ...  ..    236 

gift  of  property  in  consideration  of  ornament  amounts  to  a    ...  ..    267 

gift  for  consideration  is  in  effect  a,  and  purchase     ...  ...    267 

of  property  by  executor              ...                ...  304 — 305 

Seizin-  * 

transfer  of,  is  unnecessary  in  hiba-bil-ewaz               ...  ...    264 

one  of  the  essential  acts  for  giving  validity  to  a  gift  ...     '_'(;." 

how  effected               ...               ...               ...  ...               ...    265 

Separation- 
postponement  of,  when  a  judge  to  grant                   ...  ...                ..     169 

suit  for,  on  the  ground  of  impotency          ...                ...  ...     169 

right  of  wife  to  demand,  for  husband's  impotency  ...                ...     16) 

on  account  of  husband's  impotency       ...  ...             169—171 

on  account  of  apostasy                                ...               ...  ..             172 — 174 

where  a  judge  to  pronounce      ...               ...  ...               ...    170 

effect  of ,  for  impotency                               ...               ...  ...               ...     171 

when  husband  and  wife  apostatize  at  the  same  time  ...               ...    172 


Settlement 
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deed  of,  covering  property  not  in  possession  of  settlor  42 

void  but  contract  valid  where  unlawful  thing  settled  as  dower  42 

basis  of,  in  case  of  dispute  as  to  amount  of  dower  ...  ...      66 

declaration  on  oath  for,  of  dower  ffit  Q~ 

Settlor—  " 

deed  of  settlement  covering  property  not  in  possession  of  ...      42 

Sharh-i-Vikayah— 
See  Bibliography. 

Shiah  School- 

validity  of  Mutah  marriage  according  to                   ...  ...      10 

prohibits  marriage  between  a  Shia  woman  and  non-Mussulman  16,  20,  75 

contract  of  marriage  with  a  Christian  not  valid  according  to  ...  20.  75 

requirements  in  fazoolee  marriage  according  to  ..28 

amounts  of  dower  according  to                  ...  ...      40 

option  as  to  time  when  amount  of  dower  may  be  fixed  according  to  ...      41 

repudiation  in  marriage  by  the  Mutah  form              ..  ...     125 

right  of  mother  to  the  custody  of  her  daughter  according  to  217,  218 

when  mother  is  deprived  of  such  custody                  ...  ...    218 

right  of  father  governed  by,  to  the  custody  of  his  children     ...  ...     218 

gift  of  a  house  for  residence  is  governed  by  the  rule  of  the  Sunni  school    252 

where  rule  of,  silent  rule  of  Sunni  school  applies    ...  ...    252 

validity  of  gift  of  undivided  property  according  to  ...     2.~>3 

as  to  transfer  of  property  where  possession  taken  under  invalid  gift  ...    254 

right  to  dispose  of  property  by  will  according  to     ...  ...    277 

Sister  (s>— 

marriage  with,  aunt  and  niece  of  a  wife  when  not  valid          ...  18 

marriage  with  two,  under  one  contract  when  void    ...  ...      80 

Special  Marriage  Act- 
See  Acts. 

Star-worshippers— 

marriage  of  a  Muslim  with,  unlawful 

Status— 

of  husband  and  wife  at  first  Christians  and  subsequently  Mahomedans          14 
where   custom   fails  reference  to  be    made  to,  of  woman  and  amount 

cf  fixed  dower 

acknowledgment  of  a  child  as  son  gives  the  child,  of  a  son 
of  an  heir  how  determined 

Suckling— 

of  the  child  by  mother 

where  a  mother  entitled  to  remuneration  for,  of  her  child 
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liability  of  father  to  provide  a  wet-nurse  for  child's  ...  205 

during  Iddat             ...                ...                ...                ...  ...                •••  205 

remuneration  for,   equivalent  to  a  contract  for  hire  206 

after  expiry  of  Iddat                 ...               ...               ...  ...                ...  206 

remuneration  for,  not  lost  by  father's  death             .  ...               ...  207 

effect  of,  regarding  prohibition  to  marriage  ...               ...  20S 

Suit- 
general    rules  to  form   decisions  in,  regarding  marriage,  &c.  .. 

for  jactitation  of  marriage  lies  in  a  civil  court        ...  ...  7 

limitation  for,    to  realize  prompt  dower  ...  ...  44 

limitation  for,  to  realize  deferred  dower  .  45 

by  widow  against  estate  of  her  late  husband  to  realize  dower  ...  46 

for  dower  by  heir  of  a  widow   ...  ...               ...  62 

for  restitution  of  conjugal  rights  when  not  maintainable  ...               ...  119 

limitation  in  a,  for  recovery  of  a  wife      ...               ...  ...               ...  122 

for  restitution  of  conjugal  rights    ...  ...               ...  122 

for  separation  on  the  ground  of  impotency  ...  166 

in  respect  of  missing  person's  property                 ...  ...  323 

Suitor— 

right  of,  to  see  face  and  hands  of  intended  bride  before  marriage      ...  3 

claim  of,  for  sum  advanced  for  maintenance  of  woman  ...                  58,  69 


Tafrik- 

or  formal  separation  ...  ...  ...     169 

Tafsirat-ul-Ahmedia— 
See  Bibliography. 

Tafweez— 

or  wife's  power  to  repudiate  herself  ...  ...     147 

Tahtavi— 

See  Bibliography. 

Talak- 

signification  of  the  word  ...  129 

Tamlik— 

defined  ...  ...  ...  ...    248 

Tankihul  Hamidiah- 
See  Bibliography. 
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Testator- 
right  of,  to  give  preference  to  one  heii  over  another  279 
death  of,  caused  hy  a  person  in  whose  favour  a  bequest  was  made  ...  279 
liability  of,  where  loss  of  object  bequeathed  while  in  his  possession  282 
right  of,  having  heirs  to  make  a  bequest  ...                ...  283 

where  bequeaths  an  unspecified  share  subject  to  variation       ...  ...  284 

where  bequeaths  a  thing  definite  and  specified  two-thirds  having  perished  285 

where  bequeaths  a  specified  sum  having  a  debt  against  the  estate  ...  285 

where  bequeaths  right  of  residence  in  or  rents  of  a  house  ...  286 

where  bequeaths  usufruct  to  one  and  property  to  other  person  ...  288 

cannot  restrict  functions  of  executor        ...  ...  294 

revocation  of  executorship  by  ...  ...  296 

Testimony— 

of  trustworthy  Muslim  midwife  in  proof  of  child's  birth  and  identity  ...     194 
necessary  to  establish  relationship  ...  ...     200 

Trade- 
equality  in  respect  of  profession  or           ...  38,  39 
where  a  guardian  can   authorise  a  minor  to  engage  in  ...     317 
right  of  minor  authorized  to  ...                ...     317 

Transaction— 

of  gratuitous  nature  when  and  how  far  valid  ...     289 

Transfer— 

of  possession  of  property  subject  of  gift.   See  Gift  (*). 

Transfer  of  Property  Act- 
See  Acts. 

U 
Umdat-ul-Riayah— 

See  Bibliography. 

Unconditional  repudiation— 

See  Repudiation. 

V 

Verbal  Contract- 
See  Contract. 

Vilayat- 

See  Aul  hnrii  H. 

Virgin- 
consent  of,  consulted  by  distant  relation  as  to   her   marriage  how  to  be 

O-J 

expressed 

oo 

when  wife  to  be  treated  as 

Virginity— 

90 
accident  not  affecting,  of  a  woman 

59 


payment  of  dower  where  wife's,  is  stipulated  for 
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Virtue— 

equality  in  respect  of,  or  otherwise  ...       38 

Void  Marriages- 
See  Marriage. 

W 

Waiver— 

of  widow's  claim  to  dower.  ...  52 

Ward 

right  of,   to  demand  dissolution  of  marriage  contracted  by  guardian 

right  of,  compelled  in  marriage  to  cancel  contract  at  puberty  ..       2S 

separate  contract  by  separate  guardian  for  marriage  of  the  same 

marriage  of  guardian  with  his  adult,  when  void       ...  ...      83 

testimony   of  guardian   against  his,  where  marriage  is  denied 

executor    must    provide    reasonable  maintenance  for  his        ..  307 

when  executor  advances  maintenance  of,  from  his  own  fund  .  ...    308 

when  executor  can  deliver  property  to     ...  311 

Wasaya— 
See  Wills. 

Wasi— 
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